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PREFACE. 


Following upon the publication of my Annotated Civil 
Code of Japan and my Commentary on the Commercial Code of 
Japan, I have received numerous enquiries from various’.corres- 
pondents in Europe and America regarding the Japanese system 
of law in general; and it' has been suggested to me, by certain 
valued friends, that a treatise on the subject would be welcomed 
and appreciated by Occidental- : students of Coirtpirative Juris¬ 
prudence. '•*'*• *^ '*'*'■ • * ?l -‘ 

The World is cognizant of th(* fact that Japan has adopted 
laws based upon the principles of European jurisprudence, but 
it is not by any means equally well known in foreign countries 
exactly to what extent those principles have been applied, and 
the Japanese law, as an organic whole, is still a more or less 
sealed book to the majority of Western jurists. 

The object of this book, which is compiled on the Encyclo- 
paxlic Method, is to furnish European and American readers 
with an outline description of the system of law regulative in 
Japan, and an explanation of the fundamental legal principles 
which arc accepted by Japanese jurists and which permeate the 
judgments of the Imperial Courts. 

While I have to acknowledge my indebtedness to many 
learned European and Japanese authors, I express my particular 
obligations to Mr. Nakamura Shingo LL.B for permission to 
make free use of the materials contained in his excellent Hogaku 
Tsuron. 

I desire to thank the gentlemen composing the Council of 
the Asiatic Society of Japan for generously undertaking the 
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publication of the book when they might well have hesitated to 
do so in view of general financial stringency caused by the 
European war. 

I also wish to thank my very efficient secretary, Mr. 
Nagahara Eiichi, for extremely valuable assistance rendered by 
him in the preparation of the book, the compilation of the index, 
and the arduous work of proof-reading. 

Believing that the work will tend to remove international 
misunderstandings (which chiefly arise through imperfect know¬ 
ledge), I respectfully submit it to the indulgence of the public, 
and if peradventure it be found useful by those who consult its 
pages, I shall feel amply repaid for the time and labour bestowed 
upon its production. 

. I can hardly hope to liave avoided all mistakes and errors, 
and I shall be grateful to readers who may be good enough to 
draw my attention to any slips or oversights with a view to their 
correction in future editions. 

J. E. de BECKER. 

Yui-ga-hama, 

Kamakura, 

Japan, 

7th December, 1916. 
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BOOK I 


GENERAL DISCUSSION ON JAPANESE 
JURISPRUDENCE 


CHAPTER 1. 

HISTORICAL SKETCH. 

The legal history of Japan may be roughly divided into 
three periods, namely :— . . 

(r) The First Period —from the foundation of. the cou ntry 
to the 7th century—during which, the national patriarchal 
system obtained. During this period, services in the nature of 
ancestor-worship constituted the most important function of the 
Government; and official positions, both central and local, were 
hereditarily occupied by various leading families, even militaiy 
* service being performed by certain powerful houses supported 
by their own followers. Trades and crafts of various kinds 
were also hereditary in certain families. The authority of the 
heads of families was very great, indeed ; in fact, they, were, like 
the household fathers in ancient Rome, absolute autocrats within 
their family circles and enjoyed the jus vitae masque. The 
private ownership of land had not only commenced, but the 
abuse of monopoly of land was already not inconsiderable. 

(2) The Second Period, embracing the interval between 
the 7th century and the Restoration in 1868. Chinese civiliza¬ 
tion had been gradually gaining ground in Japan. In the 7th 
century, the Chinese legal system-that is, the system under the 
Soei (590-618) and T’ang (618-907) dynasties, which mark the 
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most brilliant period in the history of Chinese law, was adopted 
on a most extensive scale. An office charged with the super¬ 
intendence of national worship (Shmgi-kwan) was established 
apart from, but on an equal footing with, the Dajb-kwm, (Great 
Council of State), the latter being the highest organ of the 
government, subject to which were various departments nearly 
answering respectively to the various branches of the administra¬ 
tion at present. The whole country was divided up into pro¬ 
vinces, districts and villages with their respective heads, while 
the common people were classed into groups of five houses 
each, the members of each group being required to assist and 
watch each other and assume the obligation of a kind of mutual 
joint liability for good behaviour vis-a-vis the State. The system 
of hereditary occupation of offices—as also the practice o t ie 
hereditary pursuit of trades and crafts-was abolished, so that 
all persons became eligible for public office irrespective of their 
birth and rank, such eligibility being based on education and 
merit, and everybody became free to practise any trade, craft or 
profession they liked. A general conscription system was 

adopted and one-third of all able-bodied males, except officials, 

were required to enlist at the age of twenty. In order to remedy 
the abuse of the monopolization of land, the whole of the arable 
land of the country was nationalized, and it was distributed among 
the people at an equal rate, the land held by each person revert¬ 
ing to the State on his death, and neither sale nor succession 
being allowed, though the holder might let it for a term not 
exceeding one year. A land tax and a sort of poll-tax were 
levied/ Schools were established in various parts of the country, 
and their graduates were appointed to public offices upon suc¬ 
cessfully passing competitive examinations. Elaborate criminal 
laws and civil laws (including a body of minute family law) were 
also enacted. 

The adoption of the Chinese system gave a great impetus 
to the progress of civilization in Japan ; and the science of law 
attained a high degree of development. The system was, how- 
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ever, not in harmony with the existing conditions of the country 
in many points, and it consequently gradually fell into disuse as 
time went on. Japan having been an essentially agricultural 
country from time immemorial, the desire of the people for 
private ownership of land was so strong that it was found hard 
to maintain the system of national ownership. Birth and lineage, 
also, were held in such high consideration and esteem that it was 
no easy matter to appoint persons to public offices purely in 
consideration of their inherent merit. The result was that public 
offices soon became the exclusive property of a few powerful 
families, and land passed, to a great extent, into the hands of in¬ 
fluential houses and ecclesiastical bodies. Owing to the decline 
of the military system, the Government was obliged to call in the 
services of the military clans from time to time ; and at length 
political power fell into the hands of one successful warlike 
family after another, and a feudal system was inaugurated. 

The decline of the authority of the central govern¬ 
ment resulted in the division of the country among various 
local* chieftains who lived in a perpetual state of war with 
each other. One after another of these chieftains who suc¬ 
ceeded in subduing the rest established a separate govern¬ 
ment, called the " Bakufu " (meaning “ headquarters ’’) and 
part of the country was divided among his vassals who had 
rendered services to him in his work of pacification, while part 
was allowed to be retained by those influential houses which 
gracefully submitted to his authority. These local lords or 
“ daitnyd ” were subject to the strict control of the Govern¬ 
ment ; but within their own domains they were absolute auto¬ 
crats. The family which succeeded in organizing this system in 
its most complete form was that of the Tokugawas, who con¬ 
tinued in power from 1603 to 1868—during a period of 265 
years. The legal system of the successive military governments 
was founded on custom: their written laws were intended to 
serve practical purposes and made but little pretence to elabo¬ 
rateness of form. But throughout this period, the Chinese in. 
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fluencc continued to make itself felt, tKough subject to modifica¬ 
tions rendered necessary by the conditions of the country. The 
written laws of the Tokugawas were mostly kept secret, such 
laws being known only to those who were immediately concerned 
in their actual administration. Of such laws, the most important 
were those which regulated the relations between the di facto 
Government in Tokyo (called Edo in those days) and the Im- 
perial Court in. Kyoto (which continued in existence uninter¬ 
ruptedly, though it enjoyed but little real power) and the 
relations between the Government and the provincial lords, and 
the criminal law, the latter being followed by the provincial 
lords and a similar system being enforced in their respective 

domains. » t 

All real power vested in the “ Baku/u/ although some 
shadow of authority was reserved to the Imperial Court, the ex¬ 
penditures of which, together with the salaries of the Court func¬ 
tionaries, were paid by the " Baku/u ” The " Baku/u " thus 
attended to diplomatic and military affairs and matters relating to 
minting, gold, silver and copper mining, temples and shrines', im¬ 
portant suits, etc., while the capital itself and all points of vantage 
throughout the country were. placed under its direct control, 
being governed by agents or governors (“ daikwan ”) of its 
. own appointment. The other part of the country was parcelled 
out among about two hundred and seventy provincial lords, 
and these were left to act pretty much as they chose within 
their respective domains, which were, therefore, practically so 
many independent petty states. The Government retained the 
wives and children of these provincial lords in Edo by way of 
hostage, and they were themselves required to attend at the scat 
of Government for a certain period of time each year. In the 
event of any provincial lord being guilty of a serious fault, his 
fief was reduced, exchanged for another, or entirely forfeited. 
In time of war, they were required to furnish men and arms, 
while in time of peace, a fixed tax was levied for military pur¬ 
poses; and when the Government carried .out important works 
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(such as the construction of the Nikko Temples), they were 
expected to make adequate contributions towards the expenses. 
Further, in case of need, anything and everything could be 
required of them without the central government being hamper¬ 
ed by any legal restrictions whatsoever. The other notable 
features of the Tokugawa law were (i) that foreign intercourse 
was considerably restricted by the Government in order to safe¬ 
guard its own existence and permanent tenure of power, and 
Christianity was forbidden to the same end, and (2) that the 
nation was classified into warriors (“ bushi ") and commoners 
(“ heimin ”), etc. The warriors were granted hereditary allow¬ 
ances and were forbidden to carry on business for profit, while 
commoners were disqualified from entering the civil or military 
services but were required to pursue productive industry. The 
sale of land was also forbidden with a view to prevent it being 
monopolized by a few persons. On the other hand, a large 
number of businesses were constituted monopolies in favour of 
certain families and to the restriction of free competition. Ar¬ 
rangements were also made in order* to cause neighbours and 
relatives to help and assist each other in case of need. 

The natural result of the long and peaceful tenure of power 
by the Tokugawa family was that the whole system became 
rotten, and its weakness was glaringly exposed when the Gov¬ 
ernment showed itself utterly inadequate to meet the difficulties 
involved in the foreign intercourse which was forced upon the 
country by various European powers in the fifties of the last 
century. The national confidence in the Tokugawa authorities 
being shaken, the disaffected and ambitious clans rose against 
them in the name of the Emperor (whose cause had been 
gradually gaining ground), with the well-known result that 
Tokugawa Kciki, the last of the Tokugawa rulers, found 
himself constrained to resign his power in favour of the Imperial 
Court in 1868. A new regime was now inaugurated; and 
with it we enter the third and last period of the legal history 
of Japan. ■. 
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(3) The Third Period. The legal institutions of this 
period arc mostly based on those of Europe and America, just, 
in the same manner as those of the Second Period were 
chiefly based on Chinese models. But at the beginning of 
the period, the restoration to the old regime (as founded 
on the Chinese system) was strongly advocated, as was 
but natural, and the organization of the central administra¬ 
tion and the criminal law were, among other things, almost 
a complete revival of the Chinese system which had been 
introduced at the beginning of the Second Period which 
we have discussed above, the only modification introduced 
into the older system of central government being the 
adoption of public opinion in the matter of legislation—a 
new idea borrowed from the West. 

In 1871, the provincial lords lost their power, and 
the country was again divided into districts and prefectures 
governed by officials directly appointed by the new central 
government. Improvement after improvement was introduced 
after the example of Western countries, in respect to the 
military system, finance, communication, education, banking, 
justice, and so on. The distribution of social castes under 
feudalism was abolished, and with it were swept away 
various regulations by which special privileges had been 
conferred upon certain classes of the people. In 1873, the 
first Budget was promulgated. In 1875, tilt Senate {fitnvo- 
in) and the Supreme Court {Daishin-in) were organized and 
a change was made both in legislation and in the adminis¬ 
tration of justice. Prefecture assemblies and town and 
village assemblies were constituted in 1878. In 1880, the Board 
of Audit was established, and a Criminal Code and Code 
of Criminal Procedure were promulgated. In October, 1881, 
public notice was given that a Diet would be opened in 
1890. In 1889, the Constitution and the Law of the Houses 
were promulgated, to be enforced as from the opening of the 
Diet in November of the following year (1890). About the 
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time of the promulgation of the Constitution, numerous im¬ 
portant laws—such as “ Regulations for the Organization of the 
Central Government,” “ Regulations for the Organization of 
Cities, Towns and Villages,” “Law concerning• Adminis¬ 
trative Litigation,” the Civil Code, the Commercial Code, 
the Code of Civil Procedure, the Code of Criminal Pro¬ 
cedure, etc.—were promulgated, and thus the whole system 
of justice and administration was placed on a theoretically 
sound footing. The Civil Code and Commercial Code pro¬ 
mulgated in 1890, however, were never enforced, it being 
the opinion of a majority in the Diet that they required 
drastic amendment, and the new Civil Code was not en¬ 
forced until the 16th July, 1898. As to the Commercial 
Code, this also was never enforced in the form in which it 
was promulgated in 1890, with the exception of the part relating 
to Companies, Bills and Bankruptcy, which was enforced 
as from the 1st July, 1893 (subject to some modifications), 
while the whole was radically amended (except the part relating 
to bankruptcy), by a law of more extensive scope promulgated 
in May 1899, and enforced as from the 16th June 1899. 
The whole Commercial Code was further amended in 19 n, 
also with the exception of the part relating to bankruptcy, 
The Penal Code was also, amended in 1907. The Code of Civil 
Procedure and the Code of Criminal Procedure date from 
1,889. While it is generally recognized that they, as well 
as the part of the Commercial Code relating to bankruptcy, 
stand in urgent need of radical remodelling, and while the 
Government lias, of late years, been repeatedly reported to be 
on the point of introducing bills to that end in the Diet, nothing 
concrete has as yet been done. In this connection, it interesting 
to note that in Viscount Kiyoura’s valuable book published in 
1899—on which this historical sketch is mainly based—it is stat¬ 
ed, in connection with the amendment of various laws promulgat¬ 
ed in and about 1890, that “it is hoped that the Codes of 
Civil and Criminal Procedure also will be amended before 
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long.” That was eighteen .'years ago, and wc arc all still 
“ hoping.” 

As an illustration of the manner in which various laws 
have been compiled in the present period, wc may consider 
at some length the stages through which the Civil Code has 
come to assume its present form. But before giving the 
history of the codification of the Civil Code, it is neces¬ 
sary to say a few words as to the progress of jurisprudence 
in this country subsequent to the Meiji Restoration. Pre¬ 
vious to that time, jurisprudence in Japan had been confined 
to the study of native law and Chinese law under the 
Tang, Ming, and Ching dynasties, and there had been no other 
field open to legal students. When the country was opened 
to foreign intercourse, and Occidental science began to flow 
eastward, French law found its way into Japan ahead of all others, 
the French Code Napoleon, translated by the Institution Investiga¬ 
tion Committee in the beginning of Meiji, being the first European 
code that was translated into Japanese. When the Law School 
was first established in 1872 as an appendage to the Department 
of Justice, law was taught in the French language, and it was 
the French law that was studied by most law students at that 
time. Subsequently, however, German jurisprudence also gra¬ 
dually came into vogue and this is now in great favour in Japan* 
German authorities often being glibly quoted by lawyers even 
in Court, and swallowed down as the last word on the subject. 
On the other hand, in the Law College of the Imperial Univer¬ 
sity (established in 187;) English law was taught from the very 
beginning, and many graduates were turned out from tliat Col¬ 
lege and gradually made their influence felt in the profession. In 
fact, the English law chair had been the only foreign law chair 
there until about 1885, when other chairs were created for the 
teaching of French and German law also. 

At the Restoration, while the Government made sweeping 
changes in the administrative system, it at the same time Set 
about the codification of various codes and diligently pushed on 
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the work. The reasons which induced the authorities to pro¬ 
secute the task with so much eagerness were (i) that custom in 
the Tokugawa regime varied from place to place, it being far too 
tedious and elaborate in some places while it was too simple and 
vague in others, so that it was deemed necessary that an accurate 
and systematic written law should be compiled, taking advantage 
of the rich collection of legislative precedents offered by various 
Occidental countries, and duly considering the customs prevail¬ 
ing in the country ; and (2) that the treaties then in existence 
were deemed so derogatory to the dignity and interests of the 
nation that it was considered essential that they should be 
speedily re-modelled, and for this purpose it was a matter of 
urgent need that good codes should first be compiled, so that 
aliens might rely on the protection of Japanese law with a 
reasonable sense of security. 

In 1874, the Institution Investigation Committee (Seiilo 
Torishirabe-Kyoku) was established in the Dafikwan, and the 
French Civil Code was translated into Japanese as its initial 
work. In the summer of 1875, a Committee for the Codifica- 
cation of the Civil Code was appointed, and a draft was finished 
in April 1878. This was an imitation of the French Code both 
in arrangement and in substance—in shoit, it was practically 
neither more nor less than a translation of the French Code. 
Not satisfied with this, and being desirous to compile a more 
nearly perfect code embodying the best legislative precedents and 
theories obtaining in Occidental countries, the Government 
commissioned Monsieur Boissonade de Fontarabie, the famous 
French jurist, to draw up a new draft. This was in 1879. 

In April, 1880, the Civil Code Codification Bureau was 
newly organized and a committee was appointed to deliberate 
upon M. Boissonadc’s draft ; but it was not until 1886 that the 
Book of Property and the Book of Acquisition of Property were 
gone through. In the same year, the Bureau was abolished, 
and a Law Investigation Committee was appointed instead with a 
view speedily to complete the codification of the codes required 
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for the purpose of facilitating the then contemplated revision 
of Treaties with foreign Powers, but without any result. In 
the following year (1887), jurists versed in foreign law and 
its administration were appointed on a reporting committee for , 
the examination and explanation of the draft, and article aftei 
article was discussed in the general meeting of the Investigation 
Committee, with the result that various parts of the Code were 
successively promulgated in the course of 1889, and it was 
proclaimed that they would be enforced as from the 1st 
January 1893. This Code, however, was never put into force, 
as we have already seen. It was found defective both in 
principle and in practice, and it was also argued that it was re¬ 
pugnant to the manners and customs of the Japanese people. 
With the approval of the Diet, therefore, it was proclaimed, in 
November 1893, that its enforcement should be deferred until 
the end of 1896, so that it might be completely amended. In 
1893, a Code Investigation Committee was appointed, the result 
being that various portions were successively promulgated in 
1896 and 1898 with the approval of the Diet, the whole being 
enforced as from the 16th July, 1898. This is the Civil Code 
actually in force. 

The compilers of the new Civil Code aimed at simplifying 

the old Code of 1890 both in respect to arrangement and termi¬ 
nology, and instead of exclusively adhering to the French law— 
as in the case of the old Code—, they drew largely upon the laws of 
Germany, France, Belgium, Holland, Switzerland, Great Britain, 
the United States, etc. They also paid due consideration to 
native custom and usage.' Such was especially the case with 
the part relating to relatives and succession, for the Code em¬ 
phasized the relations between the head and the members of a 
house, and while, in the old Code, succession was only regarded 
as one of the causes of acquisition of property, succession in the 
new Code—that is, succession proper—is primarily succession to 
the headship of a house, to which the succession to the property 
(left by the former head of the house) is merely incidental. 
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CHAPTER 2. 

ETYMOLOGY" OF THE TERM “ liURITSU" (LAW). 

The Japanese term horitsu by which the English word 
“ law ” is usually rendered is a compound of the two words ho 
(?£ : ) and ritsu (f |t). The word ltd is also pronounced iioritoru, 
meaning “ whol is to he acted on as rules ” —that is, the standard 
of action. A Chinese dictionary called “ Shakumei ” (¥$ %,) 
explains that the word ltd means to compel, that is, to cause persons 
not to even think of acting against its spirit: to compel persons to 
do what is right and impose limits which they arc forbidden to 
transgress. The same book also states that the word " ritsu 1 ’ (#) 
means to restrain, that is, to restrain and curb the mind of man 
and not to allow it to act capriciously. Both words thus mean 
something which hinders persons from acting just as they please, 
Another Chinese book, “Jiga " (f# ft), says that the word " ltd " 
means regularity ; and that the word means Anc/or regularity. 

This also shows that both words arc alike intended to mean that 
which prevents persons from doing acts which arc opposed to 
what is regular and normal. 

Though in Japan there was what is popularly known as the 
" Constitution " (Rempd) of Shdtoku Taisia ,* this was more a 
set of moral injunctions rather than a code of law. There were 
other laws such as the Taild Ritsu-Ryd (->C 'j£ # 'ft) (a system 
of law compiled after the Chinese fashion in the ist year of the 
Taiho [701-7041), the Yord Ritsu-Ryd (which is 

the name given to the Taiho Ritsu-Ryd as amended in the 2nd 
year of Yord [717-24]), but the word “ ho " was never employed 

* Shotoku Taishi (572-62I), who was the second son of the Emperor 
Yomei (586-587) and Regent under the Empress Suiko (593-628), is famous 
'for his devotion to Buddhism (for the propagation of which religion he 
founded many monastarics) and for his Kempt. It was Shotoku Taishi 
who sent the first embassy to China (6O7), and adopted the Chinese calendar 
(604). By the way. the word "tid" is pronounced pv in a compound for 
the sake of euphony. 
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to designate them. The word " ritsu" is also prononneed 
lotonoeru—“ to regulate,” tliat is, to set right what is inharmoni¬ 
ous or discordant in things. Whatever the original meaning 
of the word may have been, however, it was, as a matter of 
fact, employed only in the sense of penal law both in China 
and in Japan, though such is not the case at the present day. 

It is not known when the word " hbritsu'' (law) was coined 
for the first time in Japan; but the Imperial Constitution ex¬ 
pressly employs the word and defines its meaning. In the ages 
of Taiho (701-04) and Yoro (717-24), there were only ritsu and 
ryb ; ritsu meaning, as a rule, prohibitory or penal law, and ryb 
imperative or civil law. In the times of the Hojos (1205-1 333 ). 
they issued the " Goseibai Shikimoku ” (flfl J& & H) (a of 
rules which arc also known as the “Jbei Shikimoku " (fi 
g) because they were promulgated in the 1st year of Joci 
[1232-33)). It is surmised that they purposely adopted this new 
name for their law and refrained from styling it" ryb " or " ritsu," 
because that would have been tantamount to setting at naught 
the substantive laws promulgated by the Imperial Court. Under 
the Ashikaga rule (1388-1565), there was also the “ Kemmu 
Shikimoku ” (*£ ft ft g) (so called because it was formulated 
in the 3rd year of Kemmu [1 334 * 38 )). During those ages, 
when the country was divided among warring provincial lords 
subsequent to the downfall of the Ashikagas, law went by 
different names in different provinces. Under the Toyotomis 
(1582-1600), it was called "Go-jo” or " Hckisho " (because 
posted up on a wall). Under the Tokugawa regime (1603- 
x 868), it was called" Ilalto,” “ Osadame-gaki” " Osadame-gaki 
Hyakkajb ” {lit. The law of one hundred articles), " Fure," and 
many other names. 

Subsequent to the Meiji Restoration (1868), Japan had the 
“ S/inrilsu Koryb M ® " “ Kaitei Ritsurei & & f l* ^ " 
and numerous other important laws, but none of them were 
termed “ hbritsu.” They have been called simply “ ho," " jorei ,” 
" rei ” " fukoku” “ lasshi” " kisoku,” etc. It will thus be seen 
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that the word “ hdrilsu ” is simply a generic term for “ law.” As 
a generic term, too, the word admits of two interpretations—one 
wide and the other narrow. In the narrower acceptation of the 
word, “ lioritsu ” denotes a law within the meaning of the 
Imperial Constitution —that is, a law which has been passed by 
the Diet and sanctioned by the Emperor. 


CHAPTER 3. 

ORIGIN AND PURPOSE OF LAW. 

With regard to the question as to how and why law came 
into existence,-the only possible answer is that necessity—the 
Mother of Invention—gave birth to the system and has perpet¬ 
uated it from before the dawn of history to our own times, and 
will assuredly continue to perpetuate and mould it until the crack 
of doom. Law lias come into existence simply and solely 
because experience has taught humanity that it is necessary for 
the maintenance of order among communities of men. Im¬ 
mediately two or more persons meet together, they are pretty 
sure to have conflicts of will followed.by conflicts of action. 
When each member of the community makes it his business to 
thrust aside his fellows in his. eagerness to enforce his will and 
achieve his own particular object regardless of the interests of 
others, it is obvious that society must be exposed to perpetual 
warfare, and it is impossible to ho[>e for a state of peace and 
security under such circumstances. In order, therefore, to 
prevent such conflict, and to promote harmonious intercourse 
between man and man, law has necessarily come into existence. 
Thus, where there is a " house," there is a house law ; where 
there is a “ tribe,” there is a tribal law ; where there is a school, 
there is a law by which such school is regulated. In the same 
way, a corporation, a village, a town, a city, a district, a pre¬ 
fecture or a state must each have a law of its own, because such 
bodies could not exist in an orderly manner unless there were 
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laws governing their organization and function. In short, law 
has come into existence, after the organization of men into a 
society, for the purpose of maintaining and guarding the welfare 
of all alike. This was emphatically stated by Kiy owara Natsuno, 
the official commentator of the “ Taiho Ryd " (sec above), when 
he said, in his memorial to the Throne upon the completion of 
the work “ Law originated simultaneously with the heavens 
and the earth.”* 

The direct object of law is to prevent conflicts of individual 
wills, and consequently conflicts of actions among the constituent 
members of a body ; and it is by restraining the liberty of persons 
to a certain extent that this object is partially attained. To 
restrict the liberty of one person is equivalent to protecting that 
of others. In punishing, for example, a person who commits an 
assault, the liberty of the offender is restricted in order to protect 
the liberty of the other members of society ; and when protection 
is afforded to a great many persons at the cost of a moderate 
restraint imposed on a few, it may be considered that the order 
of society is protected and preserved in a legitimate and satis¬ 
factory manner. 

Kant, in his Rcchtslehre , has explained the object of law as 
consisting in harmonizing the will of each person with the wills of 
others; Bentham holds that law aims at ensuring the greatest 
happiness to the greatest number; while Hanfci, a Chinese 
philosopher, says that the peace and strength of a state 
depends on law. Though explained in different words, these 
three all agree in considering law as a means of maintaining 
order. 

In the Roman, German, and French languages, “justice,” 
“ law ” and " right ” arc all expressed by the same word. Black- 
stone has also said that the object of law consists in commanding 
men to do what is right and prohibiting them fro m doing what 

* There i$ a familiar ring about these words which remind one of 
certain passages in Hooker’s “ Ecclesiastical Polity,” and of Blackstonc’s 
description of the law of Nature. 



CONCEPTION OF LAW. 


15 


is wrong. All this may be taken as an illustration of the fact 
(i)that law is derived from an innate sense of justice, (2) that it 
commands men to do what is right, and (3) that to do what is 
right (according to law) is one's right. 


CHAPTER 4. 

CONCEPTION OF LAW. 

Law is that body of rules by which the actions of a given 
community of men and of the component members of such 
community arc restrained. Thus, the law of a state restricts the 
actions of such state and those of the nation, and even of foreign¬ 
ers resident within its territory. In some countries, law is 
derived from the will of the sovereign. Though generally 
agreeing in deriving law from the will of the sovereign, yet in 
some countries it is believed to be derived exclusively from the 
will of the sovereign—that is, it is considered to come into 
existence simply by an expression of intention on the part of the 
sovereign ; while in other countries it is considered necessary to 
obtain the consent of Parliament. In others, again, it is held to 
be derived from the aggregate will of the whole nation. So 
various arc the methods by which, law is made, and so different 
is its substance, that there can be no greater mistake committed 
than to draw generalizations from a state of things obtaining in a 
particular place or in a particular age. It is entirely erroneous 
to conclude that there arc common principles underlying the 
laws of all times and all countries, that it is fundamentally neces¬ 
sary for a law to be permeated with such principles, and that no 
law is law which does not act on such principles. Formed as it 
is to meet the requirements of a given age and place, law is 
bound to differ from age to age and from place to place. In 
one respect only are all laws the same: they always have for 
their object (at least theoretically!) the purpose of guarding the 
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existence of the communities for the benefit of which they arc 
respectively enacted. 

" Rules ” in this connection mean restrictions imposed upon 
actions providing that a certain cause shall invariably produce a 
certain result: merely and simply to restrain individual wills 
docs not come within the proper province of law. 


CHAPTER 5. 

MAINTENANCE OF LAW. 

Even where law has come into existence, it will cease to 
have any value as such when it has no power by which it can 
assert itself. It is, therefore, necessary that there should be 
something to support the law, so that it may work satisfactorily 
and remain in force and effect long enough to accomplish the 
object with which it has been made. In former days, the main¬ 
tenance of law was left to the " self-help ” of each individual— 
tliat is, each person was left to use his own resources for the 
protection of his lawful rights. For this reason duels and the 
vendetta were recognized. Among the Teutonic tribes, plain¬ 
tiff and defendant were caused to walk on fire or were plunged 
into water; and the party who escaped unhurt, or who was 
under water longest, was considered as the party in the right; 
while in England a person who sustained civil damage at the 
hands of another was entitled to plunder the cattle of the 
offender, without resorting to the public force of the state. 
Notable traces of this self-help are to be seen, even now, in 
criminal law, in the recognition of justifiable defence on the part 
of the injured party, and, in civil law, in the exercise of certain 
rights of pledge without the intervention of the public force of 
the state. 

At present, most people believe that the maintenance of law is 
left to an external force—that is, law is maintained by the forcible 
compulsion of the power of the state; but it may'be doubted 
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whether the compulsion of the power of the state is the only force 
by which law is maintained. It is probable that by far the greater 
number of persons endeavour not to contravene the law for 
reasons other than fear of penalties or of execution by bailiffs— 
that is, from a rooted conviction that it is right, expedient and 
advantageous to conform to legal provisions. There must be 
more persons who refrain from stealing because it is ethically 
wrong to steal than because stealing entails penal servitude. 
This conviction is what we may term an inward compulsion— 
tliat is, the compulsion of conscience. This inward compulsion 
is also derived from the scuse of common advantage in indivi¬ 
duals, to which wo have already referred. To steal, to omit to 
return things borrowed, to buy things and omit to pay for 
them, to sell things and omit to deliver them—all these arc 
causes of conflicts of interest. The sense of advantage accruing 
from theft must be lessened, or wholly extinguished, by the 
sense of inconvenience’whicli would be felt by ourselves were 
we the victim of theft. A man is naturally induced to forego 
the advantage of not returning money borrowed from another, 
when he pictures to himself the inconvenience which he himself 
would feel should another fail to repay loans granted by him. 
In this way, a sense of common advantage is developed In ma* 
and the development of this sense fosters and accentuates the 
said inward necessity 6r compulsion. Men are driven to obey 
and act in conformity with the law more by this sense of inward, 
compulsion than by forcible compulsion. It is, of course, impos¬ 
sible absolutely to deny that law is maintained by forcible 
compulsion; but it is a gross mistake to think that law is made 
what it is by no power other than forcible compulsion. If forcible 
compulsion was the sole means of maintaining law, the greater the 
force with which it was supported the better would it work, but, as 
a matter of fact, such is not the case : on the contrary, experience 
shows that the harsher the law is, the less satisfactorily it operates. 
This is well expressed in the " Spring and Autumn;' a Confucian 
classic, in these words : “ When ordinances are harsh, they are 
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not obeyed \ when prohibitions are many, they do not operate," 
In the “ Book of History another Confucian classic, we read 
“ Punishment is medicine for curing the country : moral teach¬ 
ing is food for promoting peace. To remove evil by. moral teach " 
ing is> to control sickness with food : to ensure peace by punish .- 
mint is to heal with 'medicine " These are remarks which show 
that morality and law may mutually cooperate liand in hand. 

The “ inward compulsion ” just referred to is satisfied when 
(i) each person conducts himself aright and (2) he can place 
■confidence in others. Sincerity and confidence are thus the 
pillars of society; and confidence and sincerity can be more fully 
developed by the successful maintenance of law. In short, 
inward compulsion is the cause, and also the result, of external 
•compulsion, and they mutually assist and aid each other in main* 
taining law. 


... .' CHAPTER 6. 

USE OF LAW. 

Law is not omnipotent. It is impossible for law to extermi¬ 
nate all evil-doers, nor can it anticipate all breaches of civil obli¬ 
gations. . It is unwise to place such exaggerated confidence in 
law as to believe that the country can be governed by law 
alone.! Even though murder is forbidden, the fact remains that 
persons do commit murder ; and while penalties arc inflicted on 
the murderer, such punishment does not restore life to his 
victim. Moreover, there are persons who commit murder and 
yet contrive to remain at large. Though persons are legally 
authorized to use force in self-defence, such legal protection will 
be of little avail if the defender is no match for his adversary as 
Tegards physical force. The law imposes upon a debtor the 
duty of repayment, and if the creditor applies to a Court for a 
remedy In case of non-payment, judgment is then rendered by 
the Court, requiring the debtor to pay ; and if he still fails to 
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pay, an officer is sent to seize his property. But if the debtor 
has no property actually available, and dies without acquiring’, 
any property, and there is no heir, or, even though there is an- 
heir, he has made a “ limited acceptance ” of the succession and; 
does not consent to succeed to the liabilities of the deceased, all* 
Che vaunted force of the law is of no avail: the creditor is left 
without any remedy whatsoever. 

Thus, law not being all-sufficient, something must be found 
to supplement its utility. Such supplement Is to' be found in* 
morality, religion, conscience and custom. 

• - • •' • •’! 

CHAPTER 7. 

LAWMAKING PROCEDURE. 

Law is made in different ways in different countries and in 
different ages. There was an age when law was made by the 
will and action of a single person—the sovereign—, and another 
when it was believed that law was made by man through divine 
revelation. At the present day, too, law in a constitutional, 
monarchy is made in a different manner from law in a despotic 
monarchy; and law in, a monarchy, from law. in a republic. 
Even in countries possessing virtually the same form of govern¬ 
ment, law is not always made in the same manner. In short,, it 
is impossible to make a general statement under this head ; and 
we must content ourselves with sketching the present process 
of law-making in Japan. It is needless to add that, previous to 
the enforcement of the Constitution, law was made in a way 
vastly different from that in which it is now. 

SECTION I. 

Lawmaking in its Narrower Sense. • 

Wc have seen that law admits of two interpretations—a 
wider and narrower. In the narrower acceptation of the \vord, 
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law denotes what is referred to as law (/ tontsu) in the Constitu¬ 
tion— that is, nothing but what has been passed by the Diet and 
sanctioned by the Emperor can be regarded as law within the 
meaning of the Constitution, while certain expressions of intention 
of the State, other than laws, combine with laws to make up law 
in Us wider sense. Imperial Ordinances, Cabinet Ordinances, 
Departmental Ordinances, Prefectural Ordinances, Metro¬ 
politan Police Board Ordinances, Formosan Government Or¬ 
dinances, Saghalien Government Ordinances, Kwantung Govern¬ 
ment Ordinances, Korean Government Ordinances come all 
within the law in its wider sense. The law to which wc refer in 
the present section is confined to law in its narrower sense. 

Law in its narrower sense+ ordinanccs=law in a wider 
sense ; 

Law in its wider sense—ordinanccs=law in its narrower 
sense; 

Law in its wider sense—law in its narrower sense ^ordi¬ 
nances. 

That, in Japan, legislative power vests exclusively in the 
sovereign Is clear from Art. 5 of the Constitution which provides 
that the Emperor exercises the legislative power with the consent 
of the Imperial Diet. The Diet possesses iherely the Tight of con¬ 
sent : it does not possess legislative power. In some countries, 
a system is adopted under which sovereign and parliament make 
law between them ; but no such system is recognized under the 
Imperial Constitution. 

The Steps by which law is made in Japan may be sum¬ 
marized as follows. 

SUBSECTION 1. 

Introduction of Projects of Law. 

The introduction of projects of law means to lay drafts of 
law before the Diet. In whom, or in what body or bodies, the 
right to introduce projects of law vests is a matter determined 
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by the constitutional law of each country. That in Japan the 
right in question vests severally in (i) the Government, (2) the 
House of Peers and (3) the House of Representatives is clearly 
provided in Art. 38 of the Constitution which runs :—" Both 
Houses shall vote upon projects of law submitted to them by the 
Government, and may each initiate projects of law." In Eng¬ 
land, France, Germany, etc., the right vests also in the King, 
President or Emperor (as the case may be). Projects of law 
may be first submitted to either House, though the Budget must 
always be submitted first to the House of Representatives (Law 
of the Houses, Art. 53). 

Each member has only a right to make a motion for intro¬ 
ducing a project of law with the support of twenty or more 
members. So, a project which a member brings into the House 
to which he belongs is not a project of law, but a proposal to 
make a project of law. The Government may amend or with¬ 
draw projects of law which it lias laid before cither House. 

SUBSECTION 2. 

Voting on Projects op Law. 

To vote on projects of law means that the Diet decides 
whether projects submitted to it should be made laws or not. 
Projects introduced by the Government must be voted on prior 
to those introduced by either House and, in passing such votes, 
it is necessary that certain formalities should be observed. In 
this respect, Art. 27 of the Low of the Houses provides 
u A project of law shall be voted on after it has passed through 
three readings. But the process of three readings may be 
omitted when such a course is demanded by the Government, or 
by not less than ten members, and agreed to by a majority of 
not less than two-thirds of the members present in the House." 

At the first reading, it is decided whether, considered as 
a whole, it is necessary or advisable to make a law of the given 
project of law. Bills brought in by the Government can be 
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voted only after they have been submitted to a committee for 
examination, though this process may be omitted on the demand 
of the Government in cases of urgency {Ln-.u of the Houses , Art- 
28). On the contrary, in the case of projects of law brought in 
by either House, it is not absolutely necessary to refer them to 
the examination of a committee. In case, therefore, of a project 
of law brought in by the Government, the first reading deter¬ 
mines whether it should be referred to the considcratipn of a 
committee. .The second reading examines the project article 
by article, amending what should be amended, adding what 
should be added, striking out what should be struck out; while 
the tliird reading again considers the project as a whole and 
decides whether it should be adopted or not; and it may still 
amend the bill, should such course be deemed expedient. A bill 
which has been rejected cannot be brought in again during 
the same session. 

I* • 

SUBSECTION 3. 

Sanction of Projects of Law. 

When a project of law has been passed by the Diet, it is 
submitted to the Emperor, through the competent Minister of 
State, by the President of the House in which it was last voted 
upon. A project of law is said to be sanctioned, when, in con¬ 
formity with a certain form, the Emperor expresses his intention 
to make a law of it ( Constitution , Art 6). Under the Japanese 
Constitution, the Emperor docs not give his sanction in consul¬ 
tation with the Diet. To give sanction is an independent right of 
the sovereign. Nor does the sovereign exercise legislative 
power in common with the Diet. The sovereign may, therefore, 
refuse to give sanction to projects of law which have been passed 
by the Diet without the least amendment. ‘All that the Em¬ 
peror can do in this matter, however, is cither to sanction or 
not to sanction : he cannot sanction projects of law subject to 
amendments. 
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The certain form which is to be complied with in giving 
sanction, and to which we have above referred, consists of the 
signature and seal of the sovereign and, in most countries, the 
counter-signature (s) of the competent Minister (s). Great Britain 
appears to be the only country where such counter-signature is 
deemed unnecessary, A project of law is said not to be sanc¬ 
tioned when the Emperor does not permit it to become law. 
In case a project of law is not sanctioned, the fact is, in some 
countries, made public in a certain form; but such is not the 
case in Japan. When a project of law is not sanctioned, 
it is to be regarded as not being sanctioned, because while 
the Law of the Houses (Art. 32) provides relative to sanction 
that bills which, after having been passed by both Houses and 
presented to the Emperor, may be sanctioned, shall be promul¬ 
gated before the next session of the Diet, it contains no provi¬ 
sion about non-sanction. 

SECTION 2. 

Ordinances (Meirei). 

SUBSECTION 1. 

Common Ordinances (Futsu Meirei). 

It is in the exercise of the supreme power of the Emperor 
that ordinances are made : it has nothing to do with the Diet. 
Art. 9 of the Constitution shows that the power to make 
ordinances vests exclusively in the sovereign by providing that 
" the Emperor issues or causes to be issued ordinances necessary 
for the carrying out of the latvs or for the maintenance of public 
peace and order, or for the promotion of the welfare of subjects, 
but that no ordinances shall in any way alter any of the existing 
Itnvs Ordinances may, thus, be classified into(i) executive 
ordinances and (2) simple ordinances. Executive ordinances 
are ordinances which arc issued for the carrying out of laws; 
while simple ordinances arc ordinances which are issued for the 
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maintenance of public peace and order or for the promotion of 
the welfare of subjects. These two classes of ordinances arc 
issued either by the Emperor himself or caused by the Emperor 
to be issued by various administrative organs. Ordinances which 
are issued by the Emperor himself arc called Imperial Ordinances 
{Chokurei), those issued by the Minister President of State, 
Cabinet Ordinances (Kaku-rei), those issued by Ministers of 
the several Departments, Departmental Ordinances (Slib-rei ); 
those issued by prcfcctural governors, Prcfcctural Ordinances 
{Furei or Ken-rti) ; those Issued by the Chief of the Metro¬ 
politan Police Board, Metropolitan Police Board Ordinances 
{Kcishichdrei) ; those issued by the Governor-General of 
Formosa, Formosan Government Ordinances {Taiwan Sbtokn- 
fu-rei) and so on. These two classes of ordinances are collec¬ 
tively called common ordinances {Futsu-meirei) ; and the pro¬ 
visions of Art. 9 of the Constitution above quoted show that 
these ordinances arc inferior to laws in their effect. 

SUBSECTION 2. 

Emergency Ordinances {Kinky u Meini ). 

The nature of emergency ordinances, and the fact that 
they arc issued in the exercise of the supreme power of the 
Emperor, is quite clear from the following provisions of Art. 
8 of the Constitution : — 

" In cast of urgent necessity, when the Imperial Diet is not 
. . sitting, the Emperor, in order to maintain public safety 

or to avert a public danger, has the power to issue 
Imperial Ordinances, which shall take the place of Laws. 
Such Imperial Ordinances shall, horvever, be laid before 
the Imperial Diet at its next session, and should the 
Diet disapprove of the said Ordinances, the Government 
shall declare them to be invalid for the future." 

These ordinances are commonly called Emergency Ordin¬ 
ances {Kinkyu Chokurei), because they are issued in case of 
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urgent necessity or emergency. When the Diet is sitting, 
projects of law to meet even urgent necessity are to be laid 
before the Diet for approval, and it is not necessary that such 
ordinances should then be issued. Taking the place of laws 
when they are issued, it is but proper that such ordinances 
should be laid before the Diet at its next session, and that it 
should then be decided whether they should continue in force 
or not. Even if they are not approved by the Diet, however, 
the acts done so far under them are not rendered invalid : the 
ordinances cease to be valid only as regards the future. While 
common (ordinary) ordinances—that is, executive ordinances 
and simple ordinances, do not possess the effect of altering or 
repealing laws—that is, they possess only the effect of altering or 
repealing other common ordinances—Emergency Ordinances 
may conflict with laws and defeat the same. As to how they 
arc made and issued, drafts of them are made in the Cabinet 
itself, or are prepared by Ministers of Departments and submit¬ 
ted to the deliberations of the Cabinet for approval, and then 
presented to the Emperor; and upon their obtaining the 
approval of the Emperor they acquire the validity of ordinances. 

SUBSECTION 3. 

Regulations and Rules of Self-governing Bodies. 

Regulations of self-governing bodies ( jiji-tai jorei) arc also 
to be included in law in the wider sense of the term. Regula¬ 
tions of self-governing bodies are laws issued by self-governing 
bodies themselves in regard to the affairs of such bodies, and to 
the rights and duties of the people of whom they are composed. 
Rules (kisoku) of self-governing bodies are laws provided by 
self-governing bodies in regard to buildings and structures held 
by them. The manner in which such regulations and rules are 
made is provided as follows in the Lcnv for the Organization 
of Cities and the Imv for the Organization of Tmuns and 
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Villages promulgated by Laws Nos. 68 and 69 of the year 
1911 

1. Voting .—In order to make, alter or repeal regulations 

and rules of a city, the vote of the municipal assembly 
must be obtained {Law for the Organization of Cities, 
Art. 42, No. 1). In order to make, alter or repeal 
regulations and rules of a town or village, the vote of 
the town or village assembly must be obtained (Law 
for the Organization of lawns and Villages, Art. 40, 

No. 1 ); 

2. Permission of the Home Minister .—After the afore¬ 

mentioned vote has been passed, permission of the 
Home Minister must be obtained, so far as the rcgula- 
'. tions (jo/ei) are concerned (Law for the Organization 
of Cities, Art. 165 and Law for the Organization of 
Totvns and Villages, Art. 145). 


CHAPTER 8. 

INTERPRETATION. 

There arc two ways in which a law is interpreted, namely, 
(1) doctrinal interpretation ( gakuri-teki haishaku) and (2) legal 
interpretation ( kyosei-ttki haishaku). Doctrinal or theoretical 
interpretation is merely interpretation from a technical point of 
view, and so the public is entirely free to adopt it or not. 
Indeed, law itself may attach a meaning to the given text different 
to what jurists and others deem to be its true meaning. On the 
contrary, legal or compulsory interpretation embodies a meaning 
in which it is legally ordained and required that a given law 
shall be understood. Legal interpretation is thus a part and 
parcel of the law; and persons who do not act on it act contrary 
to law* and must be prepared for the consequence. 

Laws are not always so clear in their meaning that they do 
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not stand in need of any interpretation. Their meaning is doubt¬ 
ful because of inattention on the part of the legislature, or because 
there are omissions in the text, or because laws do not keep j>ace 
with the progress of society. Even where the legislature has 
Pa id sufficient attention and there are no omissions in its wording, 
a law may still be ambiguous in its meaning. Generally speaking, 
however, doubts relative to the meaning of laws may be clas¬ 
sified into: — 

1. Doubts about the wording of the law itself, as, for 

example, in ease of the word "judges ” {sail/an-Lnvan) 
employed in Art. 58 of the Constitution; for it is 
doubtful whether it refers to judges of ordinary courts 
of justice only, or whether the word includes also 
Councillors of the Court of Administrative Litigation 
and Consuls and prison governors in Hokkaido, etc. 
who exercise judicial functions on occasion; 

2. Doubts about the true and real meaning of the law 

though there arc no doubts as to the meaning of the 
wording thereof, as when it is doubtful whether a law 
is imperative or optional: for example, under the old 
Criminal Code, it was doubtful whether a person who 
stole electricity should be criminally dealt with as 
guilty of theft or otherwise. 

The promulgation of a new law is always the occasion fora 
vast crop of doubts to arise : there has never been a law which has 
been so transparently clear that it has required no interpretation 
or explanation. King Frederick of Prussia once issued a law 
forbidding people to write commentaries on the laws, but to 
taboo such commentaries turned out to be a task impossible 
even for him to accomplish. To solve and settle doubts relative 
to laws is not a business which concerns merely legislators, 
judges, administrative officials, scholars and practical lawyers ; 
but the public in general should not fail to pay due attention to 
the matter,-, inasmuch as our rights and. duties as individuals are 
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seriously affected by the manner in which the laws are 
interpreted. 

SECTION i. 

Doctrinal Interpretation. 

Doctrinal interpretation ( gakuri-teki Jeais/uiku ) is classified 
into (D grammatical interpretation and (2) logical interpretation. 
Grammatical interpretation (Jnmri kaishakii) aims at making 
clear the meaning of the text of a law in accordance with the 
meaning of the actual words and sentences ; while logical inter¬ 
pretation (1 vonri kaishakii) aims at clarifying the meaning of a 
law in view of the logical connection of the text, and without 
any regard to the direct meaning of the words and sentences. 
Those who advocate grammatical interpretation hold that the 
meaning of a literary composition docs not lie outside the words 
of which it is composed, but is expressed entirely by and within 
the scope of the words. Hut it would seem that it is not right 
blindly to adhere to the mere ipsissima verba only, while dis¬ 
regarding* the meaning which is clearly implied, though not 
directly expressed. In interpreting a law, therefore, attention 
should first be paid to the words, inasmuch as it is by words 
that a.meaning is expressed, and to interpret a law without any 
regard to its words is not to interpret it at all; and in applying 
this method of interpretation, (1) words must be interpreted in 
the meaning in which they arc usually employed and not in a 
special or exceptional sei\sc; and (2) they must also be inter¬ 
preted according to the sense in which they were employed at 
the time of the promulgation of the given law. 

Grammatical interpretation should be followed up by logical 
interpretation, that is, (1) it is to be ascertained for what purpose 
the given law exists—with the object of protecting whom has 
it been promulgated, in order to remove or remedy what 
evil has it been made, for what good or advantage has it 
been issued ; and (2) it is necessary to consider the condi- 
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tion of society at the time of the promulgation of the law. 
But logical interpretation may not lead to the same re¬ 
sult as grammatical interpretation. In case the result of 
one conflicts with that of the other, how is the difficulty 
to be overcome ? In such case, greater importance should be 
attached to the result of logical interpretation, because a law is 
interpreted in order to ascertain the true meaning with which it 
has been made, and there is no reason why its letter should be 
followed in defiance of its spirit and intent. 

There arc some jurists (Savigny, for example) who arc for 
classifying doctrinal interpretation into historical interpretation, 
systematic interpretation, etc. in addition to the above ; but it is 
submitted that these kinds of interpretation should be included 
in logical interpretation. 

Logical interpretation may be subdivided into the following 
three classes:— 

1. Restrictive interpretation (seigen kaisfm fc —an inter. 

pretation by which the wording of a law is understood 
more narrowly than it at first appears to suggest. For 
example, there is a law called the “ Kobulsu-sho Tori- 
shimari-Hb" (literally, Dno for the Control of 
Dealers in Old Things (Law No. 13 of the year 1895^ 
Now, everything that has not been recently made is 
an old thing; but the law in question is intended to 
apply only to dealers in second-hand articles. 

2. Extended interpretation (kakucho haishaku). —This is 

to give a law a wider meaning than its words directly 
warrant, when the wordsemployed are not ample enough 
to express the meaning of the legislator. When it is 
written on notice-boards in public gardens, etc. that it 
is forbidden to injure trees, or that it is forbidden to 
catch birds and fishes, it is but proper to understand 
the prohibition to extend also to bamboos (which arc 
not technically “ trees ”) and to tortoises (which arc 
neither birds nor fishes). 



30 


INTERPRETATION. 


3. Supplementary or rectificatory interpretation ( hoju or 
hosci kaislaku ).—When the legislator, owing to his 
ignorance or inexperience, has made a law, wrongly 
expressing what he wanted to say, or not fully defining 
what he wanted to determine, it is obvious that it will 
be contrary to the intention of the lawmaker to 
interpret the law in blind adherence to its wording, 
besides, the progress of society may sometimes make 
it very necessary that some modification should be 
introduced into the meaning of a law. To interpret a 
law in this way, supplying what it has left unexpressed, 
or adapting it to an altered state of things, is what is 
known as supplemental or rectificatory interpretation. 
For example, the Aquilian law of Rome at first re¬ 
cognized that if " A ” should injure material things 
belonging to “ B,” “ B" was entitled to damages 
from " A ; " but afterwards the provision came to be 
understood as covering damages for bodily injuries 
also. In Rome, again, the property of a person who 
died a prisoner of an enemy was at first Regarded as 
“ ownerless things things unfit to be the subject, 
matter of succession; but later on the interpretation 
was so modified that it was considered as the proper 
subject-matter of succession. Considered from another 
point of view, however, supplemental interpretation is 
objectionable, in that it niay sometimes give a law a 
turn wholly unintended by the lawmaker. Savigny 
and Vangcrow arc, therefore, against supplementary 
interpretation, holding that it is inadmissible to alter 
the meaning of a law by means of interpretation. 
Those who advocate supplemental interpretation do 
so on the ground that, in interpreting a law, more 
importance should be attached to the intention of 
the legislator than to the words. If supplemental 
interpretation is not to-be admitted, both restrictive 
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interpretation and extended interpretation must likewise 
be held inadmissible. If rcctificatory interpretation is 
not to be admitted, even where the legislator has 
obviously committed a mistake, how is such a mistake 
to be rectified ? Though some jurists fear that rectifi- 
catory interpretation may have the result of interpret¬ 
ing and applying a law contrary to the intention of the 
legislator, yet when it is clear beyond any doubt that 
the legislator has committed an error, to set the matter 
right by rcctificatory interpretation must be regarded 
as a course more agreeable to the intention of the 
legislator than to perpetuate his error. But it is hardly 
necessary to add that this method of interpretation 
should not be employed hastily or carelessly, but only 
with due care and anxious deliberation. 

The following may be added as principles governing 
doctrinal interpretation. 

1. When words employed in a law arc not definite, they 

are to be widely interpreted. This is what is meant 
by that legal proverb which runs: “ What is not dis- 
. tinguished by law must not be distinguished.” Words 

employed in a law must not be interpreted with special 
rigour. For example, the word "person ” is to be 
taken as meaning both natural and juridical persons and 
covering male and female, young and old ; and, unless 
otherwise provided, the word ” vehicle " is to be 
interpreted as meaning vehicles of all kinds: it is to be 
taken in the special sense of a particular kind of vehicle 
such as a jinrikisha, carriage, ox-car, bicycle, motor¬ 
car, etc., only when there is a special provision to that 
effect. 

2. Laws concerning special rights, penal laws, obligatory 

laws and exceptional laws arc to be interpreted strictly, 
because these laws have a serious effect upon the 
rights and duties of individuals. 
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SECTION 2. 

Legai. Interpretation. 

Legal or “compulsory ” interpretation ( kybsci-tekikaislaku) 
is an interpretation to which obedience is required by the power 
of the State. Compulsory interpretation is classified into (1) 
legislative interpretation, (2) judicial interpretation and (3) admi¬ 
nistrative interpretation. 

1. Legislative interpretation {rippu kaislaku ) is an interpre¬ 
tation of a law provided by the legislator himself by means of 
law. This kind of interpretation is reedgnized by Savigny, 
Dernburg and others. Savigny, especially, holds that legisla¬ 
tive interpretation being an interpretation of law by law, it must 
be regarded as law rather than as interpretation. What he 
means by this is that such interpretation is not necessarily proper 
in itself but is valid as law, and the people are required to obey 
it not as an interpretation but as a law. There are three ways 
in which legislative interpretation is effected : — 

1. Interpretation by means of a separate law or ordinance. 

. as, for example, the Civil Code is interpreted by the 
Law Concerning the Application of the Civil Code . 
Another fit illustration may be quoted from one of 
Dcrnburg’s works:— 

By virtue of a mandate given by a law of the 
21 st October, 1878, the Chief of the Berlin Police 
Board, while the Diet was sitting, endeavoured to 
compel the socialist Members of the Diet to withdraw 
from Berlin; and this gave rise to disputes as to 
whether the Chief of the Metropolitan Police Board 
possessed such authority, and whether Members of 
the Diet who did not withdraw from the capital in 
compliance with such an order rendered themselves 
liable to a penalty. The judges sustained the action 
of the Chief of the Metropolitan Police Board ; but 
before their judgment had become irrevocable —that is. 
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on the 30th May, 1880—a law was issued by which 
the said law of the 21st October, 1878 was interpreted 
to the effect that it was not applicable to the Members 
of the Diet, while the Diet was sitting; and so the 
incident was closed. 

Interpretation given in the same law or ordinance, as, for 
example, "things" are defined by Art. 85 of the 
Civil Code as material objects ; or the word " soy " is 
interpreted by Art. 1 of the Rules Concerning Taxes 
on Soy (. Imperial Ordinance No. 47 of the year 1888) 
as including " laniari ” also; or what officials am 
entitled to pensions is explained in Arts. 1, 9, 12 and 
14 of the law Concerning the Pensions of Public 
officials (Txiw No. 43 of the year 1890); or "re¬ 
latives,” are defined by Art. 725 of the Civil Code 
as meaning blood-relations within the sixth degree of 
relationship and relations by affinity within the third 
degree of relationship; or a " trader ” is explained by 
Art. 4 of the Commercial Code as a person who, in 
his own name, carries on commercial -transactions as a 
business; or a " dealer in second-hand articles ” is 
defined by Art. 1 of the Law for the Control of 
Dealers in Second-Hand Articles ( Law No, 13 of the 
year 1895) as a " person who makes it his chief busi¬ 
ness to buy, sell or exchange articles which have once. 
been used, before or after repairs have been made to 
the same or " infectious diseases” are defined by 
the Law Concerning the Prevention of Infectious 
Diseases ( Law No. 36 of the year 1897) consisting 
of " cholera, dysentery, abdominal typhus, small-pox, 
measles, typhus, scarlet fever, diphtheria (including 
croup) and the pest; ” or Art. 1 of the Rules for the 
Control of Dairymen (Home Department Ordinance 
No. 15 of the year 1900) provides that the term 
" milk ” in the sense of these Rules means whole or 
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entire milk and skimmed milk for the purpose of sale, 
and that the term “ milk products " means condensed 
milk and milk powder ; Art. i of the Ijnv Concerning 
Sewage Works (Law No. 32 of the year 1900) pro¬ 
vides that “ savage works" within the meaning of 
this Law means drain-pipes and other draining courses 
constructed for the purpose of discharging foul 
water and rain water in order to keep the land clean 
and tidy, and the arrangements accessory thereto ; or 
, the word u orphans ” is defined by Art. 8 of the I/nv 

Concerning Succour to the Bereaved Families of Public 
officials (Law No. 44 of the year 1890) as " unmarried 
males and females under twenty years of age who 
have neither father nor mother.” 

3. Interpretation by instructions in answer to enquiries,— 
When, for example, a prefectural governor makes an 
cnquiiy of the Home Department, and the latter gives 
an instruction in answer, it may !>c regarded as a kind 
of interpretation. 

There arc three principles governing legislative interpreta¬ 
tion—namely, (1) that legislative interpretation possesses no re¬ 
trospective effect—that is, it is only effective subsequent to the 
issue of that law which contains such interpretation; (2) that 
legislative interpretation being a sort of law, it is binding upon the 
nation in general as well as on judges and administrative officials; 
and (3) that opinions which persons who participated in the 
making of a law expressed at that time, or have afterwards ex¬ 
pressed, in regard to the law do not possess the effect of legis¬ 
lative interpretation, inasmuch as such opinions are not the 
opinions of the state, but merely private opinions of the persons 
who participated in the making of the law. 

2. Judical interpretation ( shi/10 kaishaku).—T\\\s is an inter¬ 
pretation of a text of the law which is given by a judgment. In 
pronouncing judgment, judges arc not bound to hear the opinion 
of the legislator in regard to the meaning of the law, nor is it ncces- 
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sary for them to make enquiry of their superiors. They are to 
interpret the law just as they deem proper, entirely in accordance 
with the dictates of their intelligence and knowledge, and per¬ 
sons in regard to whom judgment is rendered are bound to sub¬ 
mit to such interpretation on the part of the judges. Judges arc 
bound by legislative interpretation; but they are not bound by 
administrative interpretation—this is a result following from the 
fact that the judicial authorities exercise functions entirely dif¬ 
ferent from those entrusted to the administrative authorities. 

Judicial interpretation is not binding on the nation in general 
or on othcr'courts, so the courts arc not necessarily bound to 
interpret the same text of the law in the same way. Hut opiryons 
expressed by the Supreme Court on points of law arc binding 
on all inferior Courts, for Art. 48 of the Law of the Constitution 
of the Courts of fustice provides that opinions expressed by the 
Supreme Court on points of law when rendering judgments arc 
binding on inferior courts in all matters relating to the actions in 
question—a provision which has been made with a view to in¬ 
sure uniformity in interpretation. Further, Art. 450 of the 
Code of Civil Procedure, providing that a court to which a case 
is sent back or transmitted (by the superior court) is bound to 
base the new oral proceedings or judgment on the opinion of the 
Supreme Court on the basis of which the '(old) judgment lias 
been quashed, the inferior court is, here, likewise barred from 
interpreting law in a manner different to that of the superior 
Court. 

3. Administrative Interpretation (gydsei kaisMaku).— Ad¬ 
ministrative interpretation being interpretation of a law by the 
administrative authorities for the purpose of enforcing the same, 
it is effective only in so far as the enforcement of the law is con¬ 
cerned and in no other rcpcct whatsoever. Nor is 1 it 
binding on judges or legislators. The only persons who arc 
bound by it arc (i)the administrative officials of lower rank 
and (2) the people to whom the law is applied according to 
such interpretation. 
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CHAPTER 9. 

CLASSES OF LAWS. 

SECTION r. 

General Laws and Special Laws. 

The classification of law into general and social laws is 
based on the greater or lesser extent to which laws arc 
operative. General laws (i ippan-lio ) arc laws which arc univer¬ 
sally operative, while special laws ( tokubftsu-hb) arc those which 
arc operative within certain restricted limits. And such limits 
may be (i) territorial, (2) of persons on whom the laws arc 
binding or (3) of legal relations to which they arc applicable. 
As for limits of tinic (within which the laws arc applicable), a 
consideration of this subject is reserved for Chapter XI. 

1. General and special laws in regard to territory .— 
General laws in regard to territory arc those which are applicable 
in all parts of a given country ; while special laws arc those 
which are applicable in a certain part only. Laws, for example, 
which are applicable throughout the Empire of Japan are general 
laws, while those which arc operative in Formosa only are 
special. The Law Concerning Administrative Execution is a 
general law, while the Police Ordinance operative in (say) the 
Prefecture of Kanagawa only is a special law. To illustrate this 
further by foreign examples :—Laws operative throughout the 
United Kingdom and the British Colonies and dependencies arc 
general laws, while laws which arc operative in the United 
Kingdom only, or in any one of the British colonies or depen¬ 
dencies only, are special laws. The German Constitution and 
Criminal Code are general laws, while the Civil Code which 
was formerly operative in Prussia only, and the Law of National¬ 
ity which is operative in Bavaria only, are special laws. It 
should be noted that even if some laws of one country happen 
to be the same as those in force in another, they cannot be 
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regarded as “general,” because the distinction between general 
and special laws is a distinction between laws under one and the 
same sovereignty, and not between the laws under two or more 
sovereignties. In other words, laws cannot be regarded as 
general or special, unless they have been made by the legislator 
with the intention that they shall be enforced within certain 
limits only. 

2. General ami Special laws in regard lo persons, —Laws 
which are binding on all persons alike arc general, while those 
which arc binding on specific persons only arc special. Specific 
[jersons arc persons who arc distinguished from others in view of 
their business or profession, personal status, social position, 
capacity, etc. Thus, the law governing marriages of the 
members of the Japanese Imperial Family ( Imperial House I aw. 
Arts, 39, 40, 41 and 44) and the law applying only to marriages 
of members of the military and naval forces arc special laws. So 
is the Public Service Regulations (Imperial Ordinance No. 39 
of the year 1887), which is a law only applicable to public 
officials. The same applies to the Ordinance Concerning the 
Hereditary iroperty of Peers (Imperial Ordinance No. 34 of 
the year 1886) and the Ordinance Concerning the Disciplinary 
Punishmeut of Peers (Imperial House Ordinance No. 6 of the 
year 1911)—which are both laws concerning peers only—, the 
Military and Naval Criminal Codes, etc., etc. On the other 
hand, the Constitution, the Civil Code, the Code of Civil Pro - 
cedurc, the Code of Criminal Procedure, the Law Concerning 
Family Registries, etc. arc general laws. Though a general law 
may sometimes contain provisions relating to specific persons— 
as, for example, the Civil Code contains provisions relative to 
minors, lunatics, idiots and spendthrifts—it cannot on that 
account be regarded as a special law. 

3. General and Special laws in regard to leged relations ,— 
Based on a consideration of whether they arc applicable to legal 
relations in general or to specific legal relations only, this classi¬ 
fication of law is not an absolute but merely a relative one. A 
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law may be a special law in regard to another, while it is a 
general law in regard to another special law. For example, the 
Commercial Code is a special law, because it is a law relating to 
commercial transactions; but it is a general law in regard to 
special laws dealing with particular branches of commercial 
transactions, such as the Law for the Control of Pawnbrokers 
(Ixr.v No. 14 of the year 1895'. 

The classifications above enumerated, however, arc not 
always distinct from each other. A special law with regard to 
territory may also be a special law in regard to persons, as such 
and such a Prefecture’s Regulations for the Control of Keepers 
of Public Bath-houses ; or a special law in regard to persons may 
at the same time be a special law in regard to legal rclatioas as 
laws governing the collection of special taxes from persons 
engaged in certain special legal relations (as the Law Concerning 
Taxes on the Breeding of Sake), the Procedure for the Preserva¬ 
tion of the froperty of Deceased foreigners (.Department of 
Justice Ordinance No. 40 of the year 1899) and the Ijtw Con¬ 
cerning Assistance in Connection with the Arrest and Detention 
of the Crcius of Foreign Vessels (Law No. 68 of the year 1899). 

As a result of the progress of society, there are cases where a 
special law yields to a general law, or a general law is encroached 
upon by a special law. A special law yields to a general law when 
it is no longer necessary that there should be such special law in 
regard to the territory, persons, or legal relations in question, or in 
order that the evils incident to such special law may be removed. 
For example, owing to the repeal of a special law by virtue of 
which Hokkaido and Okinawa Prefecture were exempted from 
the application of the Conscription Ordinance, these islands are 
now subject to the general Conscription Ordinance. The same 
applies to the repeal, subsequent to the Restoration, of special laws 
concerning pariahs or outcasts ( eta'-hinin ), the law forbidding the 
marriage of priests and nuns, and the law authorizing a certain 
class of men (the samurai) to cut down people in the streets 
with impunity (kirisute-gomen) under certain conditions. 
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A special law is partitioned off from a general law when it 
is found necessary that certain persons, a certain tract of territory, 
or certain relations, should be newly placed under a special law. 
For example, the inclusion of Formosa and Saghalicn in the 
Japanese Empire has necessitated special laws applicable to 
Formosa and Saghalien only ; the invention of the telephone has 
made it necessary that there should be a law concerning tele¬ 
phones ; the extensive use of bicycles has resulted in the making 
of a special law levying taxes on such vehicles; the appearance 
of motor-cars has resulted in a law for the control of such cars ; 
while the development of aeronautics is certain to produce special 
legislation regarding flying machines. The construction of rail¬ 
ways lias given rise to railway regulations ; and owing to the 
increase of foreigners resident in the country many laws have 
been enacted with regard to aliens. 

The practical advantage of distinguishing general laws 
from special laws consists in determining their relative effect, 
the rule being that special law supersedes general law—that 
is, in case there is a conflict between a general and special 
law Scaling with the same subject, it is the special law that is to 
govern. For example, even though Japanese male subjects arc, 
according to a general law, amenable to military service upon 
their attaining the age of twenty years, yet there is a special law 
according to which, for persons who arc studying at certain 
schools, enlistment may be postponed until the age of twenty- 
eight. In s jeh a case, the latter special law governs, and youths 
who arc students of certain schools may have their enlistment 
deferred during the specified period. But to the rule that a 
special law governs in the place of a general law, there is an 
exception ; and this is where there is an established rule accord¬ 
ing to which certain general laws always possess a greater effect 
than certain special laws. When, for example, a special law 
issued in the form of an Imperial Ordinance conflicts with a 
general law issued in the form of law, the general law is always 
to be followed instead of the special law. In the same way, 
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when the Laiv of the Constitution of the Courts of Justice conflicts 
with the Constitution, the latter is to govern. Further, there 
being another rule according to which a later law defeats an 
earlier law, the provisions of a special law may be rendered 
nugatory by a general law made subsequent thereto. 

SECTION 2. 

Written and Unwritten Law. 

Law is classified into written laws and unwritten laws in 
view of the form in which they exist. Written laws (seibunhd) 
are made and promulgated and arc written down in documents, 
while unwritten laws ( fubun-hd ) arc not written down in public 
documents and possess the effect of law simply by virtue of 
public recognition. “ To be written ” in this connection means 
to be written in such a manner as enables the thing to acquire 
the effect of “ law." Even unwritten law may be recorded— 
for example, in the works of jurists or the common place books 
of judges ; but all this does not make the law a " written law," 
because it is not written in such a form as to confer upon the 
writing the effect of " law." 

Following the development of law, there is a tendency 
towards unwritten laws being gradually transformed into written 
laws. Though there arc persons who hold that where there is 
no law, there can be no judgment, this is an exceedingly errone¬ 
ous view. Law—especially written law—is a thing of a later 
origin than custom and judgment. In ancient times, each par¬ 
ticular case was decided by the King or tribal chief at his dis¬ 
cretion. He did not make law first and then render judgment 
according to such law. It is out of a confused mass of customs 
and judicial precedents that written law has been gradually 
evolved. As things stand now', indeed, the judge in criminal 
cases can render no judgment where there is no express provi¬ 
sion in the law warranting his action ; but in former days, when 
the law was still undeveloped, the judges, whether in civil or 
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criminal cases, rendered judgments even where there were no 
relevant provisions on the statute book. 

Though unwritten laws are, as a rule, destined to become 
written laws, there are exceptions to this rule also. There are 
cases where the rule in question in entirely reversed— as, for 
example, when the written laws which had so far existed in 
France became unwritten laws in consequence of the Revolution, 
or when, as the result of the successful declaration of indepen¬ 
dence by the United States, the laws given by Great Britain to 
the American colonics became unwritten laws. In other cases, 
the written laws of one country become unwritten * laws of 
another; and yet, in others, the written laws of one country 
become the foundation for the unwritten laws of another country 
—as, for instance, Roman law has, to a certain extent, become a 
source of law in Great Britain, France, Germany, etc. Rome 
never issued laws for these countries ; the latter merely adopted 
certain provisions of the Roman law as proper and reasonable. 
There arc also cases where the unwritten laws of one country 
become the unwritten laws of another. The foregoing may be 
summarized as follows: — 

1. The unwritten laws of a country arc sometimes develop¬ 
ed into the written laws of that country ; 

• 2. The written laws of a country sometimes become the 
unwritten laws of that country ; 

3. The written laws of one country sometimes become a 

basis for the unwritten laws of another ; 

4. The written laws of one country sometimes become a 

basis for the written laws of another country ; 

5. The unwritten laws of one country sometimes become a 

basis for the unwritten laws of another; 

6. The unwritten laws of one country sometimes become a 

basis for the written laws of another. 

Besides customs and judicial precedents, the opinions of 
jurists may, sometimes, constitute a basis on which the law 
(whether written or unwritten) of a country arc founded. The 
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Emperor Theodosius, for example, gave the effect of law to the 
opinions of the five great luminaries Gaius, Papinian, Paul, Ulpian 
and Modestinus, the views of Papinian being followed when the 
opinions of these writers were equally divided.* 

Written law and unwritten law each have advantages and 
drawbacks. Administered by really good judges, unwritten law 
is productive of excellent results, because instead of being bound 
and restrained by the intention of the lawmaker (as they must 
necessarily be in the case of written law), they may modify the 
law according to the practice of the given time and the reason of 
things, artd also according to the changes which may take place 
from time to time ; but when it is administered by bad or inferior 
judges, the absence 'of definite provisions will often lead to the 
abuse of the law, the screening and shielding of criminals, and the 
incrimination of the innocent. Experience shows that written 
law is practically the most effective means of remedying this evil. 
Where there arc express provisions, the question of who is the 
person entitled, and who.is the person liable,'is clearly fixed before¬ 
hand ; and so it prevents judges from acting partially, however 
much they may be inclined to do so. Besides, defects in 
written law can be easily removed. But still it cannot be said 
tliat written law is open to no objection whatever. It has the 
drawback that the existence of written law tends to make tire 
judges adhere slavishly to its letter and prevent them from 
rendering flexible judgments according to varying circumstances. 
Another drawback of written law is that while cases may be 
adjudicated upon without any hitch where concrete and re¬ 
levant provisions exist, when there arc no such provisions 
penalties cannot be imposed even for acts of the most heinous 
description. In short, under written law, it is to be feared that 
depraved persons may search for defects and thus contrive to 
commit crimes with comparative impunity. 

■ When a written law exists side by. side with an unwritten 
law, the written law is to Ire followed, because written law is 
* Iunv of Citations . B.C. 426. 
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definite, while unwritten law is comparatively indefinite and un¬ 
reliable. This principle was emphasized by Art. 3 of The 
“ Rules for the Conduct of Judicial Affairs ” (Decree No. 138 of 
the year 1875) as follows :— 

“ Civil cases are to be adjudicated upon according to the 
provisions of the written law, where a written law 
exists, or according to custom where no written 
law exists, or according to reason where no custom 
exists.” 

Criminal cases can only be adjudicated upon according to 
written law ; and this is the reason why the above provision is 
specially confined to civil cases only. Custom publicly recog¬ 
nized is neither more nor less than unwritten law. Where neither 
written law nor unwritten law exists, the judge is required to 
render judgment according to the dictates of reason—that is, in 
accordance with what seems to be right in the light of his per¬ 
sonal conviction. When the Commercial Code (Art. 1) provides 
that u in case there is no provision in this Code as to a com¬ 
mercial matter, the customary commercial law shall apply, or if 
there is no such customary law, the Civil Code shall be applied/' 
the Code provides that unwritten commercial law is less effective 
than written commercial law, but it is more effective than written 
law as given in the Civil Code—in short, it recognizes an excep¬ 
tion to the rule that written law is more effective than unwritten 
law. Arts. 217, 219, 228, 263, 269, 277 and 278 of ;the Civil 
Code also contain provisions concerning cases where cus¬ 
tom governs in preference to express provisions of that Code. 
Further, there arc provisions according to which, notwithstand¬ 
ing the fact that there is a written law, the parties arc enabled to 
follow unwritten law instead of such written law, if they choose 
so to do, the provision of Art, 92 of the Civil Code (which rules 
that in case there is a custom different from laws and ordinances 
not relating to public order, if it is recognized that the parties to 
a juristic act intended to conform thereto, such custom is to 
govern being a case in point. Art. 91 of the Civil Code also 
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provides that when the parties to a juristic act have expressed 
an intention different to the provisions of a law or regulation 
which docs not relate to public order, such intention is to be 
followed. Thus, even if the parties have agreed not to affix 
stamps on a loan bond, such agreement is void because it is 
contrary to a law relating to public order. On the contrary, a 
creditor may agree with his debtor so as so make the obligation 
between them performablc elsewhere than at the place of the 
domicile of the creditor (though an obligation is, as a rule, per- 
formable at the place of the domicile of the creditor), because 
such agreement is not contrary to a law relating to public order. 

SECTION 3 . 

Compulsory (Imperative and Prohibitive) Laws and 
Optional Laws. 

A compulsory law (kyusei-ho) is a law the application of 
which the parties to a juristic act arc not at liberty to modify at 
their discretion, while a law, the application of which the parties 
may freely modify, is an optional law ( uitt-i-hu ), Strictly speaking, 
laws are laws because individuals arc not permitted to modify 
their application at their choice. Regarded in this light, it would 
appear that there can be no optional law. But a law, in respect 
to which the parties to a juristic act may, to some extent, mutually 
arrange as to whether it shall be binding upon them or not, is 
said to be an " optional law " ; while a law, upon the application 
of which individuals may impose no such restriction, is said to be 
a “ compulsory law.” l£vcn in the case of an optional law, how¬ 
ever, it is a matter of course that it is binding on the parties, 
when an act has been done and executed under it. On the 
other hand, there arc laws according to which to do certain 
juristic acts or not is left to the choice and discretion of indivi¬ 
duals; and such laws arc also called optional laws. In this sense, 
laws ordering taxes to be paid or requiring persons to serve in 
the Army or Navy arc compulsory laws, as is also the Criminal 
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Code ; while the law governing succession to property (as 
. opposed to succession to a house) is optional, as individuals-may, 
at will, choose whether to enter upon, or refuse, such succession. 
In short, laws which are always and absolutely binding on per¬ 
sons are compulsory laws ; while laws which need not neces¬ 
sarily be followed, if one keeps aloof from certain limits laid 
down therein, are optional laws. 

There are persons who hold that public laws are compulsory, 
while private laws are optional, hut (his is a mistake, as there 
are some public laws which arc optional. For example, an elec¬ 
tion law is a public law ; but electors arc not forced to exercise 
their electoral rights, and may leave them unexcrciscd if they so 
choose. Nor is a private law always optional. For example, 
when a person is adjudicated incompetent in accordance with the 
Civil Code , he cannot oppose or nullify such adjudication at his 
option. 

Compulsory laws may be subdivided into imperative laws 
( ineirei-ho) and prohibitive laws (ktns/i-hu). Laws by which it 
is positively commanded that such and such acts shall be done 
arc imperative, while laws by which it is negatively commanded 
that such and such shall not be done arc prohibitive. Taxation 
laws arc of the former, while criminal laws arc of the latter class. 
It goes without saying that whether laws aic imperative or pro¬ 
hibitive, persons who have violated them arc alike liable for the 
consequences. 

There are prohibitive provisions the violation of which 
entails no criminal penalty, nor is the act of violation civilly void. 
For example, even if a debtor agrees with his creditor to pay 
interest at a rate exceeding the maximum legal rate (twelve per 
cent, per annum for sums of not less than r.ooo yen), the 
law takes no cognizance of the act until the matter is brought to 
the notice of the Court, when it only orders the rate to be re¬ 
duced to the maximum legal rate. In ancient Rome, it was 
provided (by the lex Cincia, B.C. 204) that no person should 
make an excessive gift to another, but in case an excessive 
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gift was made, the law did not consider it null and void ipso 
facto, nor was any penalty inflicted on the donor and the 
donee. It was only when the party to whom the gift was pro¬ 
mised brought an action against the party who promised it to 
him that the law stepped in and refused to grant any remedy to 
the plaintiff. 

SECTION 4. 

. Substantive Laws and Adjective Laws. 

A substantive law ( jiltai-ho) is a law which determines the 
substance of rights and duties, while an adjective (formal) law 
(k^ishiki-hd) is a law which is auxiliary to a substantive law— 
that is, a law which chiefly provides the procedure for exer¬ 
cising rights and causing duties to be performed. For example, 
the Constitution, administrative laws, the Civil Code, apd the 
Criminal Code are substantive laws for which the Liw of the 
J'louses and Beet ion laics, the Law Concerning Administrative 
Litigation, the Code of Civil Procedure and the Code oj 
Criminal Procedure arc adjective laws. 

In short, substantive laws arc laws which determine the 
relations of rights and duties among the people themselves and the 
relations between the people and the state ; while adjective laws 
arc laws which provide for the operation of substantive laws, 
and/or for penalties to be imposed on persons who do not con¬ 
form to substantive laws. There arc some persons who hold 
that an adjective law is one which provides the manner in which 
penalties arc to be imposed on persons who have violated those 
rights or failed to perform those duties which are provided in 
a substantive law ; but the scope of an adjective law is not so 
limited as that. How to bring an action, within what period 
appeal is to be made against a judgment with which one is not 
satisfied, by the conference of how many judges judgments in 
such and such a Court arc to be rendered, etc. arc also 
matters which are provided for in an adjective law. But a 
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law is not always made up exclusively of tl»e elements of a 
substantive law or of an adjective law. In some laws the 
elements of both substantive and adjective laws arc blended ; 
and substantive laws usually contain many provisions relating 
to procedure or penalties. 

SECTION 5. 

Indigenous and Inherited (Adopted) Laws. 

An indigenous law (koyii-hb) is a law which has not been 
based on a foreign model, but has been made on the basis of 
the local conditions, manners and customs, etc. of a given 
country—that is, has developed out of the local conditions, 
manners and customs, etc. of the country. An inherited (adopted) 
law ( krisho-hb) is a law which lias been constructed on a foreign 
model—that is, after the example of a foreign law—and it is a 
matter of indifference to what extent a foreign model lias been 
availed of. In some cases, a foreign law is translated bodily and 
adopted forthwith as a law of another country. In Hclgium, for 
example, the Napoleonic Code was adopted and promulgated, 
and so made to possess the effect of a law ; and it is provided 
that in case of any doubt in law, the French Civil Code shall 
be followed. Such a law is an inherited (adopted) law in its 
purest form ; but there arc many inherited (adopted) laws which 
are such merely in spirit or merely in form. The old Japanese 
Criminal Code was modelled on the French Criminal Code, 
while the present Japanese Code of Civil Procedure is largely 
modelled on the German Code of Civil Procedure. 

The inheritance (adoption) of laws gives rise to the distinc¬ 
tion of laws into child and mother laws. The Roman law, for 
example, was the child law of the Greek law, because the 
Utter was the mother of the former. On the other hand, 
Roman law is the parent law to the laws of most of the 
European countries of the present day. Parts of the Japanese 
law being child | law vis-a-vis the laws of certain European 
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countries, and the laws of such European countries being in 
their turn child laws to Roman law, Roman law- is the parent 
law of the parent law of parts of the Japanese law. This is 
what is technically called indirect inheritance, while the other is 
called direct inheritance. 

The practical advantage of distinguishing between indige¬ 
nous and inherited (adopted) laws is that in case there is a 
doubt in an inherited law, it can be solved by reference to the 
spirit of the parent law. It is thus necessary for persons who 
wish to study a child law to trace up to its fountain head, and 
study, the parent law, and the parent law of the parent, law of 
such law. 

In ancient times, the laws of various countries were mostly 
indigenous; but now that intercourse with foreign countries is 
so frequent, there arc few countries which arc governed by 
indigenous laws only. On the other hand, there arc few laws 
which arc modelled so entirely on foreign laws that they attach 
no importance to indigenous practice and usage. The Japanese 
Civil Code, for example, contains a large mass of indigenous 
law (so far as the family and succession arc concerned) while 
the greater part of the balance is of the nature of inherited 
(adopted) law. 

SECTION 6. 

Public and Private Law. 

The distinction between public (kdho) and private law 
(s/ii/ti) is drawn in view of the substance [of the law, though 
opinions differ as regards the exact standard for such distinction. 
They may be summarized as follows 

(i) Public laws arc laws relating to public interests, while 
private laws are laws relating to private interests. —Originally 
advanced by Ulpian, the great Roman jurist, this theory is 
supported by modern jurists—more especially, many German 
jurists. Ulpian says: Law's which relate to the institutions of 
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the Roman Empire are public, while those which concern the 
convenience of private individuals arc private. According to 
this view, laws which for example, relate to the relations be¬ 
tween the state and criminals, and to election, arc public, while 
those which refer to buying and selling, lending and borrowing, 
family relations, succession, etc. arc private. For the application 
.of this theory, hpwever, it is necessary to discover a standard by 
which to distinguish matters relating to public interests from 
those relating to private interests: but, as a matter of fact, there 
arc matters which relate not merely to public but also to private 
interests, and others which relate not merely to private but also 
to public interests, Ipdccd, there arc but few matters which relate 
exclusively to public interests or exclusively to private interests, 
l'or example, robbery is an act which affects the interests of the 
State ; nevertheless it is individuals, rather than the State, who 
arc directly damaged by the criminal act; and so, robbery may 
be regarded as a matter relating to private interests as well. 
Again, even lending and borrowing, which is generally held to 
be a relation affecting private interests, and which, no doubt, does 
affect private interests, may be regarded as relating to public 
interests also, because if debtors should fail to pay the monies 
they owe, it might have the effect of disturbing the national 
economy and subverting the order, or even the existence, of the 
State itself. There arc some people who say that laws which 
provide for rights or claims which can be enforced by means of 
civil actions arc private laws ; but this definition really does not 
serve to elucidate the nature of private laws: certain rights 
can be enforced by means of civil actions, because they arc pro¬ 
vided for in private laws : and to say that laws which provide for 
such rights arc private laws is merely to beg the question—a 
sort of circulus in probanda. Hence a modification is proposed 
by some to the effect that laws which govern matters directly 
relating to public interests are public laws, and that those-which 
govern matters directly relating to private interests are private 
laws; but this, too, merely serves to shift the difficulty from one 
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quarter to another, since it is not always easy to determine 
whether it is directly or indirectly that a given law relates to 
public or private irttcrcsts (as the ease may be). : 

(2 )*Jmvs the enforcement or non-enforcement of which 
depends on the choice of the persons entitled are private, while 
other laws' are public .—This means that laws governing rights 
which individuals may freely waive arc private, while those 
governing rights which cannot l>c so waived arc public. Thus, 
the law governing lending and borrowing is a private law, 
because the creditor may waive his right against the debtor ; 
while the Criminal Code is a public law, because a person who 
has been wounded by another may not condone the offence at 
will. But this distinction, too, is not quite free from objec¬ 
tion, because even among public rights there arc some which admit 
of waiver, such being electoral rights, the rights of action against 
an offence prosecutable on the complaint of the injured j>arty or 
his legal representative ( shinholn-cai , such as libel, rape, etc.); 
and on the other hand there are rights under private law which 
cannot be waived : for example, the rights of the head of a house, 
patfcntal power, and the rights of a husband cannot be waived, 
because the waiver of such rights is apprehended to be prejudi¬ 
cial to the order of families and consequently to that of the State. 

(3) Laws winch govern relations between the State and 
individuals are public laws ; while laws which govern relations 
'between individuals themselves are private (Holland, Bluntschli, 
Pradicr-Fodcrc).—The objection to this theory is that it is not 
always easy to determine whether a given relation is one between 
the State and individuals, or one between individuals themselves. 
There arc many relations between individuals which are at the 
same time relations between the State and individuals and vice 
versa. For example, election laws arc laws which govern rela¬ 
tions between individuals themselves ; but they are regarded as 
public laws ; while relations of rights and duties formed in respect 
to public funds, to which individuals have subscribed «• the 
invitation of the State, arc relations between the State and indivi- 
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duals, but the law governing such relations Ls usually, held to be a 
private law. The Code of Civil Procedure is a law which provides 
procedure in accordance with which actions are brought and 
carried on by individuals against individuals; but it is classed 
as a public law by the jurists of the present day. In order to 
remove this difficulty, a modification similar to that for the first 
mentioned theory is also suggested for the theory under consi¬ 
deration. Thus it is held that laws which directly govern 
relations between the State and individuals are public ; while 
laws which directly govern relations between individuals them¬ 
selves are private; but this distinction is as ambiguous and 
unsatisfactory as the modification suggested for the theory 
described under (1). 

(4) Laws governing relations in which individuals act as 
members of the State are public, while laws governing relations 
in which they act as private members of society are private -a 
theory which is supported chiefly by German jurists such as 
Gierke, Savigny, Puchta, Arndt and Ahrens. But this may be 
defeated by the argument that laws do not exist where there is 
no State, and there arc n6 laws which govern acts done by 
individuals merely as private members of society. Besides, it is 
often difficult to determine whether given acts are done by 
persons in their capacity as members of the State or as private 
members of society. And it may also often happen that acts 
affecting the order of the State affect the order of society also. 
Homicide, for example, and acts of a similar nature, are acts 
injurious to the order of both the State and society. 

(5) Jaws which govern relations of poiver ( authority) are 
public, while those which govern relations of right are private 
(Langcnn and Merkel), relations of power (authority) (henryoku. 
hzvanhei) in this connection meaning relations in which one 
person is subject to the authority of another ; and relations of 
right ( kenri-kivanhei), relations in which persons are on an 
equal footing. This theory is, however, open to the objection 
that relations of power and relations of right are inseparable from 
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each other, because rights (under municipal law) can only come 
into existence where there is a State to exercise authority. Be¬ 
sides, if the laws which govern relations of subjection or authority 
were public laws, the Civil Code , which provides for parental 
power, would have to be regarded as a public law, because 
parental power is the power of a parent vis-a-vis his or her 
children, and implies the subjection of the children to the parent 
in matters relating to their persons and property. In the same 
way, a law which governs the relations between masters and 
servants would have to be considered as a private law, because 
it governs the relation of subjection of servants to masters. If, 
again, laws which govern relations on an equal footing were 
private laws, an election law, too, should be regarded as a 
private law, because it governs relations between electors and 
candidates, who arc on an equal footing. 

(6) Laws by which the State provides for acts of the State 
itself are public ; while laxos by which the State provides for the 
acts of individuals are private.— Thus, the Conscription Ordi¬ 
nance by which the State enrolls all able-bodied adults in the 
military service, various taxation laws by which it collects taxes, 
penal laws by which it punishes criminals, election laws by which 
it causes elections to be effected, arc all public laws ; while those 
which govern relations such as lending and borrowing, buying 
and selling, etc. are private laws, because they determine what it 
is proper for individuals to do or refrain from doing. This 
appears to be the most reasonable standard of distinction between 
the two classes of laws under consideration. 

SECTION 7. 

Municipal and International Law. 

The classifications so far enumerated (Sections 1-6) are 
classifications of municipal laws only. The classification under 
this Section is, however, of laws in general. Municipal laws 
( kokunai-ho ) are laws which govern acts of the State and acts 
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of individuals in connection with the affairs within the State, 
while international laws (kokusai-/i 5 ) are laws which govern the 
relations between State and State. 

So long as the demands of individuals, or of the State, are 
fully satisfied within the State, municipal laws are all that are 
required. But when they cannot be satisfied within the limited 
territory of the State, it becomes necessary that international 
regulations should be established. As municipal law owes its • 
existence to a common desire to avoid conflicts and promote 
peace between individuals, so international law owes its existence 
to the common desire of nations to avoid conflicts and promote 
peace between states. In other words, international law is based 
on the sense of common interests as much as municipal law. 
The most notable points which distinguish intcrnationa^law from 
municipal law are as follows:— 

t. There Is no sovereignty over states, and, consequently, 
international law docs not, like municipal law, derive 
its effect from the command or recognition of a 
sovereign: it becomes binding upon the nations 
simply by virtue of agreement among them; 

2. No security exists for self-help (such as war) under 

international law, while, on the contrary, full security 
is afforded by the state for self-help under municipal 
law, as, for example, a person who has killed another 
in justifiable defence is not liable to punishment; 

3. While the organs for execution of municipal law arc 

highly developed, the organs for execution of intema- 
national law are still in a stage of infancy. Under, 
municipal law, there arc—for example—complete ar¬ 
rangements for the punishment of criminals; but inter¬ 
national law furnishes no reliable and authoritative 
means by which punishment can l>c inflicted on, or 
compensation exacted from, a state which has acted 
• illegally towards another. 
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CHAPTER 10. 

SOURCES OF LAW. 

The term " sources of law” {hbritsu m'eiigtn) refers to 
and denotes the materials on which law is based. The term is 
employed in various senses. It is sometimes employed in 
•the sense of whence law lias originated, some saying that it 
originated from the will of God, others that it originated from 
the will of the sovereign, or that it originated' from the combined 
will of the people. It is sometimes used in the sense of the cause 
of legal relations, it being held that contracts, unlawful acts (torts), 
unjust enrichment, etc. are sources of law. But these arc really 
the cause§ of legal relations aud not sources of law. Legal 
relations arc protected as such only after law was come into 
actual existence, and it is obviously and logically wrong to 
consider relations which come into existence subsequent to law 
as sources of law. There arc others who employ the term in 
the sense of the source of knowledge of law (as the works of 
legal writers). But in this connection, we employ the phrase 
" source of law ” in the sense of the materials on which law is 
l>ascd. The sources of law may Ive classified into the following 
seven classes. 

SECTION i. 

** * S 

Custom. 

“ Custom ” ( fcvanshu ) is a standard of action which has 
long been observed and acted on by the people. The point 
which requires special attention in this connection is the differ¬ 
ence Ixtween custom aud customary law ( kwaushu-hb ). So 
long as it does not become law, custom remains merely custom. 
Custom becomes customary law only after it has acquired the 
force of law. Custom, therefor*, is-a source of l,no ; hut cus¬ 
tomary Icnv is not : it is rather law itself. But customary law 
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may be a source of written law. Customs may be classified as 
follows:— 

I. General and local customs.— General customs arc those 
which arc operative throughout the country, while local customs 
arc thosd which prevail in certain localities only. In ancient 
days, when intercourse was hampered by many obstacles and 
hindrances, there were very few general customs, but a large 
number of local customs. . • • s 

;<r -2. Common and special customs. —Common customs arc 
those* prevailing among all classes of men, while special customs 
are those observed among persons of a certain status, position 
or profession only. Commercial customs, for example, arc special 
customs, because they arc customs only observed among traders. 

3. Written and unwritten customs. —Custom docs not 
become law because it is put on record. Written customs arc 
customs merely reduced to writing, as the Sachsenspicgtl of 
Germany. In order that they may become law, it is always 
necessary that steps should be adopted for conferring the force 
of law on them. 

From what has been so far said, it will be clear that custom 
is not law ; but it is no easy matter to say when custom becomes 
customary law. The following arc some of the various theories 
which exist with reference to this question :— 

(1) When it is believed in by people.— According to this 
theory, custom becomes customary law, when people have come 
to do as by law what they have so far done by custom ; and it 
is based on the theory that law is derived from the combined 
will of the j>eoplo. This view therefore is incorrect, if the notion 
that law is- derived from the combined will of the people is 
erroneous. Besides, how is it to be determined whether a certain 
custom is popularly believed in as if it were law ? and, if so, 
when has it come to be so believed in ? In short, the theory is 
surrounded with ambiguity in all respects. 

(2) When it is recognized by the .Sovereign. —This means 
that custom becomes customary law, when the sovereign in.- 
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pliedly recognises custom and confers the force of law upon - it. 
When custom is expressly recognized by the sovereign, it be¬ 
comes, not customary, but written law. So, recognition 
in this ease must be an implied one ; but being an implied 
one, it is not always easy to determine when recognition has been 
given. This is the drawback of the theory under consideration. 

(3) When it has long continued in practice.— According to 
this theory, custom becomes customary law when it has been 
long in vogue. But it may be asked, how long it is necessary 
for custom to have continued in practice in order for it to be 
considered as customary law ? Besides, it is not easy to deter¬ 
mine at what time the given custom first originated. All this 
difficulty makes the view far from being sound. 

(4) When it is recognised by a Court.— According to this, 
when an action has been brought by one person against 
another in regard to a certain custom, and the Court has re¬ 
cognized it as law, it then acquires the effect of law. Many 
Knglish jurists arc of this opinion. But to allow such a thing to 
be done would be tantamount to investing judges with legislative 
power, and it is to be apprehended that’ this might sometimes 
result in their making law of what really is not even custom. 

(5) When certain conditions arc fulfilled.— According to 
this theory, the conditions on which custom becomes customary 
law are to be legally determined ; and a custom is to become 
Jaw, when it fulfils such conditions. The drawback of this theory 
is that the conditions in question are differently* fixed in different 
ages, in different countries, and by different persons. In Ivng- 
land, they are fixed as follows : — 

1. That it is of immemorial antiquity ; 

2. That it has been continuous ; 

3. That there is neither doubt nor dispute about the fact 

of its being in practice ; 

4. That it is definite ; 

5. That it has obligatory force ; 

6 . That it is reasonable ; . 
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7. That it docs not conflict with law or other custonrary law. 

In England, however, these conditions have not been fixed 
by law but by precedent. According to Dernburg, the German 
jurist, the conditions should be as follows :— 

1. That it is to be the same act; 

2. That it must be a custom of many years’ standing ; 

3. That it must be a legal custom ; 

4. That it docs not matter whether it be a custom among 

individuals or among associations of individuals ; * , 

5. That it is not contrary to good manners and customs 

and sound reason. 

In ancient times, customary law was considered to be as 
complete and effective as written law, so tbit written law could 
l>c altcrcd;by customary law. But in modem times, it is generally 
held that written law cannot be altered or repealed by customary 
law, because written law has been made by the State in order to 
determine the rights and duties of individuals, while customary 
law derives its force from the opinion of the judge ; ancl it is to 
\>c apprehended that should alteration or rc[x:al of written law 
by customary law be permitted, the rights and duties of indivi¬ 
duals might be entirely at the mercy of the judge (in reference 
vide Section 2 of the preceding Chapter). 

The next question which presents itself in this connection is 
whether the judge is bound to be acquainted with customary 
law? The judge is, of course, bound to be acquainted wjth the 
law of his country. Is he, then, l>ound to be acquainted with 
customary law also ? Puchta says : " The judge is bound to 
have a knowledge of the law. Customary law, too, is law, 
Thercforcc, the judge must investigate customary law, when it 
is not clear in connection with the trial of cases.” Art. 265 of 
the German Code of Civil Procedure, however, embodies an 
opposite opinion, for it provides that the judge is entitled to inves¬ 
tigate customary law ex officio ; but if he is not acquainted with 
the customary law, tbc party concerned is then bound to prove 
it. Of course, it is entirely at the option of the judge whether 
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he will accept as customary law what is alleged by the party to 
be such. It would appear that the opinion of Puchta is eminently 
reasonable, and that whereas customary law is likewise " law/ 1 it 
is incumbent on the judge to be acquainted with it quite as 
much as with written law. In view of the provisions of Art. 2 
of the Japanese Law Concerning the Application of Laws in 
General (which run to the effect that customs which arc not 
contrary to public order or to good morals have the same force 
as law in so far as they arc recognized by the provisions of laws 
and ordinances, or relate to matters which arc not provided for 
by laws or ordinances), it is clear that there arc customs which 
have the same effect as law—in short, virtually arc law ; and it 
follows, as a matter .of course, that it is necessary for the judge to 
possess a knowledge of such Customs. In the present state of 
things in Japan, it is clear that custom cannot supersede written 
law ; and there ^'absolutely no room for the question of whether 
customs can alter or repeal laws in the narrower sense—tliat 
is, laws which have been made with the approval of the 
Diet. 

SECTION 2. 

Theories. 

" Theories ” (gakusetsu) arc the opinions of jurists on points 
of law. For the purpose of pointing out that there arc unlaw¬ 
ful provisions in the law, or of discussing the advantages and dis¬ 
advantages of a given law, there arc many eases where jurists 
give expression to their opinion and assist in remedying the 
defects in the law or in its interpretation. It is in this manner 
that theories become a source of law. The state or legislators 
employ the opinions of jurists merely for their guidance. It is 
not that theories as such become law. In order that theories 
may acquire the force of law, it is always essential that such 
force should be conferred on them by the power of the 
state. 
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Theories may become a source of law either directly or 
indirectly. For example, Theodosius II. of Rome gave the 
force of law to the theories of Papinianus, Paulus, Gaius, 
Ulpianus and Modestinus—the great legal authorities of his day, 
while Justinian collected the opinions of thirty-nine great lawyers 
into the Digest and gave them the force of law—cases where 
theories were a direct source of law. In modern times, how¬ 
ever, there does not seem to have been a single instance in which 
the theories of jurists have been directly turned into law : it has 
always been indirectly that they have become a source of laW. 
They serve as a guidance for the benefit of legislators, as they 
always did and will do. 

SECTION 3. • 

Reason. 

“ Reason” {jdri), that is, the nature of things, is a term 
which is equivalent to “ righteousness ” or “justice." As 
already mentioned, tlw “ Knits for the Conduct of Judicial 
Affairs (1875) contained a provision to the effect that customs 
should be followed when there was no written law ; or reason, if 
there was no custom. In the laws of certain countries, it is pro¬ 
vided that where there is no express provision of the law, natural 
law shall be followed. Natural law in this connection denotes 
the same thing as reason. 

Though reason or natural law is an exceedingly indefinite 
and vague thing, it has liecn found necessary that there should 
be some such provision as mentioned above, because the ju^ge 
would otherwise be obliged to refuse to render a judgment on the 
ground that there was no express provision on which, lie could 
act. So far, we have dwelt on how necessary it is for the judge 
to conform to reason in matters relative to which ncitlier express 
provisions nor custom exist. It goes almost without saying 
that in making law, too, it is essential to follow the guidance of 
reason above everything else. 
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SECTION 4 . 

Treaties. 

A treaty ( juyakn ) is a written contract between one state and 
another ; but when one country concludes a treaty with another, 
it is not incumbent on her people forthwith to obey the terms of 
such treaty. A treaty being a contract between states, only the 
contracting powers themselves arc bound by it; but should the 
people of the contracting powers fail to conform to the terms of 
the treaty, because it is binding on the states only, it would be 
impossible for such powers to perform their contractual obliga¬ 
tions. For this reason, when a state concludes a treaty with 
another, such state promulgates it within the borders of her terri¬ 
tories. It is quite indifferent whether it is promulgated as a law 
or ordinance or as a treaty : this is a matter to be decided 
according to the formal principles adopted by the municipal law 
of each country. Hut when a treaty is once promulgated in the 
appointed form, the people are then bound to conform to its 
terms. In this case, however, they arc not bound directly by 
the engagement existing between their country and the other 
contracting state, but by a law which has l»cen derived from 
another source of law—namely, treaty. 

SECTION 5. 

Judicial Precedents. 

A "judicial precedent" ( hankttsit-rei) is a judgment which 
the judge has, in a certain case, pronounced vis-a-vis the |>arties 
concerned. Though, in rendering judgments, the judge is always 
bound to act according to the law, yet when there is no express 
legal provision bearing on the question, he must adjudicate upon 
the case according to custom or reason. Society progresses, 
and laws which arc fixed once for all like those of the “ Mcdes 
and the Persians ” are often found inadequate to meet the re¬ 
quirements of the ever clianging state of affairs. Moreover, no 
law is absolutely perfect and free from defect. Though nowa- 
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days, in most countries, elaborate codes of law are prepared and 
minute provisions made governing rights and duties, yet defects 
and flaws creep in which are taken advantage of by the cunning 
for the purpose of committing improper acts, or which, leave 
people in a quandary as to how to act. It is thus that a collec¬ 
tion of judgments rendered by the court in regard to matters as 
to which there arc no express provisions in law—that is, judical 
precedents—become a source of law to be made later on. 

Though law is binding on the judge, yet judical precedents 
do not bind the judge in Japan. In most cases, the Japanese 
judge conforms to precedents ; but when precedents arc contrary 
to principles of law or reason, it is not necessary that tltey 
should be followed. The judge is not bound by precedents not 
only when such precedents have been given by courts of a 
lower or the same grade, but even when they have been given 
by superior courts; subject only to the limitation that the 
doctrine laid down by the Supreme Court on a point of law in 
a judgment in a given case binds the courts of lower grades in all 
matters relating to that special case (in reference vide " Judicial 
Interpretation ” in Chapter 8). In England and America, a 
principle diametrically opposite to the above is acted upon, the 
judge being bound by precedents, and inferior courts must act 
on precedents furnished by superior courts. It is highly desir¬ 
able that there should be uniformity in judgments, because if 
the courts of one and the same country render different judg¬ 
ments in cases of the same nature, it is sure to have the effect of 
hindering the uniform exercise of the judicial power of the State, 
undermining the authority of the courts and the judges, and 
rendering the rights and property of individuals insecure. 

SECTION 6. 

Religion. 

In days when the duties of worship and government were 
committed to the same hands, religion (s/tukyo) was regarded as 
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the same thing as government (seiji), and it was also regarded 
in the same light as law, because the belief obtained that law was 
derived from the will of God. In those days, the State was 
governed by religion ; and religion was, as a matter of course, 
the source of law, as the Code of Lycurgus in Greece, the law 
of Mohamet in Arabia, the Institutes of Manu in India, the 
law of Moses in Judea. Though, in recent times, religion 
seldom afTords a source of law, yet there arc traces of the old 
usage of law being derived from religion. For example, the 
reason why divorce was forbidden in France up to 1885, and is 
forbidden in Spain and Portugal, etc. even now, is partly (at 
least) to be found in the consideration that persons who have been 
joined together by God ought not to be put asunder by man. 
The system governing the succession to the headship of a house 
in Japan is partly founded on the religious consideration that it 
is necessary to perpetuate services for the benefit of the departed 
souls of one’s ancestors. * . . 

SF.CTION 7. 

Foreign Law. 

It is in the case of inherited (adopted) law that foreign law 
becomes a source of law to a country. A foreign law docs not 
forthwith Ijccomc the law of a country. No country is bound 
to follow the law of another state. Foreign law becomes the 
law of a state when the latter, with the intention of following the 
example of such law, bestows the force of law on provisions 
which are similar to, or the same as, such foreign law. In these 
days, when foreign intercourse is so frequent, there arc many 
cases where foreign law becomes a source of native law. (In 
reference vide “ Indigenous and Inherited (adopted) Iaws ” in 
the preceding Chapter.) 
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CHAPTER 11. • * 

PROMULGATION AND ENFORCEMENT . 

OF LAWS. 

In Japan, law takes effect as such when it. is sanctioned by 
the Emperor. The promulgation of a Jaw merely serves to 
show the time from which it is incumbent upon the nation to 
observe it, or on the public officials to enforce it. The German 
Constitution acts on an entirely different principle, for Ait. 2 of 
the same provides that laws acquire binding force by promulga¬ 
tion. When Ihcring says that laws take effect as such by pro¬ 
mulgation, therefore, he expresses his view of the matter under 
the German Constitution : it cannot be regarded as a principle 
applicable to the laws of all countries. In England, it is held 
that law acquires executory force without being promulgated — 
a rule which also differs from the provisions of the Japanese 
Constitution. 

Laws arc promulgated by the organs of state by orders 
from the Emperor, as is clearly provided in Art. 6 of the Con¬ 
stitution which runs: " The Emperor gives sanction to. laws 
and orders them to be pronudgated and executed." As to the 
question of from what time a law which has been thus promul¬ 
gated comes into force, this is provided in Art. i of the Law 
Concerning the Application of Laws in General: — 

• “ A law comes into force after the lapse of full twenty days 
computedfrom the day of its promulgation, except when 
the time for its enforcement is differently provided by 
law. 

“ As regards Formosa , Hokkaido, Okinawa Prefecture 
and other insular districts, a special date for the 
enforcement of a law may be fixed by Imperial 
Ordinance." 

; Though, according to the foregoing provisions, a law is, as 
a rule, enforced upon the lapse of twenty days from the date of 
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its promulgation, there arc laws which arc exceptionally enforced 
from the very day of promulgation or a certain further period 
after the lapse of twenty days from the date of promulgation (as 
the present Civil and Criminal Codes). Laws and ordinances 
applicable to Korea and Kwantung arc enforced after the lapse 
of seven days calculated from the day on which they reach the 
Government offices there {Imperial Ordinance No. 11 of the 
year 1907). Imperial House Ordinances, Imperial Ordinances, 
Cabinet Ordinances, and Departmental Ordinances arc also 
enforced after the lapse of twenty days from the day of pro¬ 
mulgation except when the time for their enforcement is differ¬ 
ently provided ( Ordinance Concerning Forms of Promulgation , 
Art. ii). 

As to the question of the language in which laws arc to be 
promulgated, this is a matter which is differently provided for in 
different countries. In Japan, they arc promulgated in the 
ordinary Japanese style—a style in which Chinese characters arc 
mixed up with tana (kanamajiri-buu) ; but in Formosa, a For¬ 
mosan version is given along with the Japanese. In some foreign 
countries, however, laws arc frequently promulgated in different 
languages, because different-languages are employed in different 
parts of the country. In Switzerland, where there is no " na¬ 
tional language,” for example, laws arc promulgated fn three 
different languages—namely, German, French and Italian. In 
Austria, German and Hungarian arc employed ; and in Bel¬ 
gium the French language is employed for the purpose. 'I he 
language employed in promulgating laws may even differ from 
that employed in Court. In Japan, the Japanese language is the 
only language which can be employed in Court. 

Ignorance of the law cannot be invoked as a defence for a 
contravention of law ( Ignorantia legis neminem exensat ', because 
it is impossible to prove that a person has, or has not, obtained 
knowledge of a given promulgated law. In Japan, laws arc 
arc simply promulgated. In France and Belgium, however, a 
clear distinction seems to lx? drawn between the “ promulgation ” 
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and the “ publication ” of a law. The promulgation of a law is 
an act (i) by which the existence of such law is made clear and 
(2) by which it is ordered to lx: enforced ; while the publication 
of a law is an act by which such law is made known to the 
liool)lc. In this way, the time when a law acquires executory 
force is distinguished from the time when it becomes binding 
upon the nation. Hut such distinction is not adopted by a 
majority of stales, because it is productive of no practical ad¬ 
vantage. 

Though, at the present day, laws are all promulgated, such 
was not invariably the case in all ages and in all countries. In 
Greece, law was promulgated for the first time in the days of 
Dionysius. In Rome, it was from the Twelve Tables onwards 
that law was promulgated. In Japan, neither Shotoku Taishi’s 
so-called " Constitution” nor the " Hundred Articles " \flyak- 
kajo) of the Tokugawas were promulgated. At the end of the 
“Hundred Articles," it was written: " The above have been 
Jived with tic approval of the / \ortl ami it is hereby ordained 
that they shall be slur.vn to none but the officials concerned 
The chief reason why laws were not promulgated in ancient 
times was perhaps that there was a great difference in point of 
knowledge between the lawmaker and the ix-oplc; and it was 
impossible for the people to understand the law, even though 
promulgated. Even when the rank and file of the people 
increased in knowledge, the authorities were so much under the 
influence of long established usage that they thought it advisable, 
or convenient, not to promulgate the laws. In this way, laws 
were, then, nothing more than instructions issued vis-a-vis public 
officials, and it was thought that to keep laws unprornulgated 
was convenient for the discretional enforcement of the same. 
Hut as civilization progressed, people demanded the promulga¬ 
tion of laws by the state, because, without full knowledge of 
their provisions, it was impossible for them (the people) to ascer¬ 
tain their rights and duties. The Twelve Tables of Rome, for 
example, were promulgated by the sovereign in compliance with 
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the demand of the populace. When laws wcrc-not promulgated, 
not only were the rights and duties of individuals insecure, but 
there was a serious danger of power being grossly abused by 
the authorities ; and it also tended to render the people servile, 
to the obstruction of the progress of the nation. 

Though, in former days, laws were not, as a rule, promul¬ 
gated, yet some of them were exceptionally promulgated, when 
it was thought advisable to do so. Thus, under the Tokugawa 
regime, some laws were posted up on boards known as " Kv- 
satsn " (high placards), or were announced from place to place 
by criers under the name of " 0 Fine " (august notifications). 

The manner in which laws are promulgated varies from age 
to age and from country to country. The various methods of 
promulgation which have been in use so far may be summarized 
as follows:— 

(i) Oral pronouncement .—When the knowledge of the 
people was still undeveloped, and they were unable to under, 
stand laws made by the legislator, it was the usual practice to 
assemble the people and acquaint them with the contents of laws 
by reading them out aloud to them. And in order that laws 
thus read out might be more easily committed to memory, they 
were sometimes put into rhymes —as in India and Siam. The 
pronouncement of laws was usually effected at places where as 
riiany people as possible were assembled, such as temples, shrines, 
markets, theatres, ports, harbours, etc. In other cases, a large 
number of persons were assembled by means of musical instru¬ 
ments, and the text of laws was read out aloud to them, as was 
the ease with the Taihd laws of Japan (to which previous refer¬ 
ence has been made) and with those under the [first French 
Republic. 

2 . Registration. — According to this method, documents 
containing the text of laws were kept at certain places, where 
the public were at liberty to come and see them—a method 
which became practicable only when most people had attained 
to such a stage of education as enabled them to read writings. 
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But this was a very awkward method, because people could not 
obtain a knowledge of the law unless they went to certain places 
where the documents containing them were kept; nor was it a 
method well calculated to inform the general public of the 
contents of statutes. 

3. Posting up. —This was done by posting up the text of 
' laws at certain places ; and its especial use is sometimes seen in 

connection with certain particular matters in certain particular 
cases, as the notice “ No shooting " at places where shooting is 
forbidden, or, " No thoroughfare " at places where persons are 
forbidden to pass. In Japan, the system of posting up laws in 
general was abolished in 1874; but the practice of publishing 
law in this manner still remains to a large extent, so far as certain 
particular matters and places arc concerned, as illustrated by the 
examples given above. 

4. Circularising. —According to this method, a copy of 
the law was circulated from house to house within each town or 
village, etc. But this process entailed a great waste of time and 
trouble. 

5. Distribution. —This method consisted in distributing, to 
houses copies of a law which have been prepared by copying or 
printing. But we have never heard of an instance of this method 
having 1 >cen employed so completely as to serve a copy on each 
household throughout the country, the usual practice being to 
distribute only a certain number of copies. According to the 
Knglish Law of Promulgation of 1807, 5,500 printed copies 
were distributed in case of general laws and 3,000 copies in case 
of special laws. 

6. Publication in the Official Gazette.— Accor ding to this 
method, laws are promulgated by publishing them in the Official 
Gazette, which is issued by the Government. • This is the method 
which is now employed in Japan in accordance with Ait. 12 of 
the Law Concerning Forms of Promulgation (Imperial Ordinance 
No. 6 of 1907.) Though even by this method the whole nation 
cannot be expected, to be brought into touch with laws as a 
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matter of fact, yet it is adopted in most countries because it 
is' more satisfactory than any other method. But in course 
of time it may perhaps be practicable for the State to distribute 
the Official Gazette to each house, and so give facilities 
for all the people to become acquainted with the law. In 
Formosa, it is provided by Formosan Government Ordinance 
No. 103 of the year 1901 tliat ordinances specially issued by the 
Governor-General of Formosa arc to be promulgated by publish¬ 
ing them in the (Formosan) Government Gazette attached to the 
Taiwan Nichi-Nichi Shim/u. In this connection, the Govern¬ 
ment Gazette is to Ijc regarded in the same light as the Official 
Gazette. The ordinances of the Governments of Korea and 
Kwantung arc published in their respective Gazettes. 


CHAPTER 12. 

LKGAT- SANCTIONS. 

" Legal sanction " (hdritsu no stisni) is retribution inflicted 
by law. Rewards given by law arc not said to l>c legal sanctions. 
Even should a prize be awarded for the performance of a certain 
act, it would not be a legal sanction. It is in order to insure 
the enforcement of law and so to maintain the order of the State, 
that the law imposes a sanction for certain acts; but it is a 
mistake to jump to the conclusion that law operates simply owing 
to the sanction which is thereby imposed. Persons may, with 
impunity, contrive to evade the provisions of laws which contain 
penal provisions, while at the same time there are other laws 
which do not contain penal provisions, but by conforming to 
which persons may insure their own safety. Though legal 
sanctions vary in different ages and countries, those which now 
generally obtain may be classified into (1) sanctions under public 
law and (2) sanctions under private law. Sanctions under public 
law arc mostly criminal sanctions ; while the greater part of the 
sanctions under private law are civil sanctions. 
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SECTION r. 

Sanctions Under Public Law. 

Sanctions under public law {koho-ju noseisai) arc penalties 
which are imposed, upon the demand of an organ of the State, 
on persons who have contravened the law. 

1. Sanction under criminal law :— 

(1) Death (shikei ).—The penalty of death is inflicted, 
not for the purpose of causing pain, but for the 
purpose of putting an end to life. It is inflicted 
neither by way of chastisement nor with a view 
to the reformation of the condemned, but simply 
for permanently expelling from society, and in¬ 
suring society against danger from, those who are 
menaces to it. The penalty is now effected in 
one of the following four ways only—namely: 
(1) hanging, (2) beheading, (3) shooting and 
(4) electrocution. In former days, other means, 
such as crucifixion, burning, sawing, quartering, 
etc., were also employed ; but these have all been 
discarded, as they involve unnecessary cruelty. 
In former days, again, the heads or bodies of 
executed criminals used to be exposed to the 
public gaze ; but this, too, has been abolished in 
all civilized countries, as it is unnecessary to 
inflict insult upon the dead, and exhibitions such 
as these tend to brutalize the public. 

In some countries (as certain cantons in 
Switzerland), capital punishment has teen abolish¬ 
ed. Various reasons arc advanced for this mea¬ 
sure. It is said that life having been bestowed 
on man by the Almighty, it is not proper for 
men to deprive their fellows of life* and that there 
arc ways in which persons can be isolated from 
society otherwise than by execution : it is enough 
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to intern them for life, and there is no reason why 
they should be put to death. Against this, how¬ 
ever, it is argued that persons intended to be shut 
up in prison for life, instead of being put to death, 
may cITect their escape, and that to support such 
criminals for life at the charge of the State would 
moan to throw so much additional weight on the 
. shoulders of good citizens who arc already far 
too heavily burdened with the support of ordin¬ 
ary prisoners. As a matter of practice, the (>cnnlty 
is retained in most countries and abolished only 
in a few. As a legislative question, however, 
the matter is far from being finally disposed of: 
on the contrary, there is still room for inquiry, 
because even a person who (legally speaking) 
should have l)ccn put to death may afterwards 
repent and amend himself to such an extent as 
not only not to cause any further trouble to 
society but positively to prove himself a public 
benefactor. It would seem that capital punish¬ 
ment would be better abolished than retained for 
three reasons. In the first place it is merely 
vindictive and not deterrent; in the second place, 
l>cing irrevocable, it is too extreme a measure, 
because in case of a mistaken sentence being 
carried into effect, the mistake cannot be rectified ; 
and in the third place the state should not 
legalize a cold-blooded murder, under the plea of 
"justice,” at the hands of its officers. 

(2) Corporal penalties (taiket ).—Corporal penalties 
are penalties by which pain is inflicted on the 
bodies of criminals, suchas whipping (for example) 
which is still practised in some countries—includ¬ 
ing Formosa (where the penalty is—albeit very 
unjustly—inflicted on natives only for certain 
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offences committed by them). Corporal penalties 
arc inflicted for the purpose of correcting criminals 
by giving them pain or of making public examples 
of them in order to warn others against acting 
after their example, as was the ease with the 
ancient penalty of cutting off the nose or cars. 

There were other penalties which were 
inflicted not so much for the purpose of causing 
physical pain as for the purpose of marking con¬ 
demned persons as such. The penalty of tattooing, 
for example, and that of cutting the hair of the 
head in a peculiar manner, were inflicted in order 
to mark how the party had been condemned for 
a crime, and where he had been condemned, so 
as to cause the public to take warning from such 
a party, though no doubt they were originally 
inflicted by way of retributive punishment for 
pains which a person had caused to another. 
Nowadays, however, most jurists condemn this 
kind of penalty ; and in fact, too, there is no 
civilized country where such penalty is retained 
because it is apprehended that the infliction of 
such punishment would tend to drive ex-convicts 
into despair owing to their inability, in conse¬ 
quence, to pursue a regular and honest course 
of life. 

(3) Penalties against liberty {jiyu-kei ).—These arc 
penalties by which personal liberty is limited. 
They may at the same time cause physical pain 
to condemned persons ; but they are not imposed 
with the primary object of inflicting such pain, 
but chiefly for the purpose of restraining per¬ 
sonal liberty and preventing the prisoners from 
causing harm to society ; and also for making them 
feel mental pain. The kinds of penalties against 
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liberty vary from country to country; but the 
• following arc those imposed under the present 
Japanese Criminal Code :— 

a. Penal servitude (choeki ) by which persons 
arc confined in prison and subjected to forced 
labour. Penal servitude may be either perpetual 
or for a limited period varying from one month 
to fifteen years. 

n. Imprisonment (kinko) by which i>crsons 
arc simply shut up in prison and are not subjected 
to forced labour. Like penal servitude, imprison¬ 
ment may be either perpetual or for a limited 
l>criod varying from one month to fifteen years. 

The term of both i>cnal servitude and im¬ 
prisonment may l>o augmented up to twenty 
years under aggravating circumstances,or reduced 
to less than one month under extenuating cir¬ 
cumstances. 

c. Detention {koryh) by which persons are 
detained in a place of detention for a term of from 
one day to thirty days. 

(4) Penalties against property (zaisan-kei), —These 
are penalties by which the property of offenders 
is appropriated to the State. Confiscation ( bosshu ) 
of tools employed for the consummation of an 
offence, and confiscation of objects which have 
• been acquired by an offence, or of legal contra¬ 
band, are penalties against property just as much 
as fines ( bakkin ) and police fines ( kwaryo ). In 

ancient times, there was a system of atonement 
under which persons condemned to death, 
corporal penalties, etc. were relieved of such 
penalties in consideration of monetary payments, 
but no such system is now adopted. It is held 
by some julists that penalties against property 
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cannot be regarded as entirely fair, as they arc 
felt more or less severely by different persons 
according to their means : but neither corporal 
penalties against liberty are fair penalties for that 
matter. A fine varies from twenty yen upwards, 
while a police fine varies from ten sen up to 
twenty yen. A person who is unable to pay a 
fine is detained in a labour house for a term of 
from one day to one year ; and a person who is 
unable to pay a police fine, for a term of from one 
day to thirty days. 

(5) Penalties against honour (meiyo-kei ),—These arc 
of two kinds : one consists in suspending a person 
from a certain honour (as suspending persons 
from the enjoyment of electoral and eligible 
rights); and the other consists in depriving 
persons of a certain honour altogether (as dis¬ 
qualifying persons for holding public offices or 
depriving persons of their official position and 
orders of merit (dccoratiqns). 

Sanctions under administrative law :— 

(1) Compulsion against persons ; 

(2) Compulsion against things (as, for example, selling 
at public auction, under the Imw for the Collection 
of National 7 axes, property of persons who have 
failed to pay a tax); 

(3) Non-Criminal fine (in reference vide the Paw 

Concerning Administrative Execution, Art. 5) ; 

(4) Annulment (as when a superior administrative office 

annuls the orders of an inferior one); 

(5) Suspension and prohibition (as suspending or 
forbidding the carrying on of a business) ; 

(6) Dismissal (applying to public officials); 

(7) Deduction from a salary (by way of disciplinary 

punishment); . 



74 


LEGAL SANCTIONS. 


(8) Reprimand (kenseki ); 

(9) Suspension from office and dismissal from office 
(applying to notaries, and headmasters and teachers 
of primary schools). 

SECTION 2. 

Sanctions under Private Law. 

Sanctions under private law (shihujb no scisai) are i>cnallies 
which arc, pn the demand of private individuals, inflicted by the 
State upon |>crsons who have contravened the law. 

1. C< wpensation for damages ( songai-baishb). —This 
means to pay a fixed amount of compensation for damage done 
by an unlawful act. Compensation is paid sometimes in money 
and sometimes in kind—in short, it means anything which the 
aggressor delivers to the injured party in accordance with a 
judgment pronounced against him. Hut compensation is not a 
fine, for a fine is a sanction under criminal law. The amount of 
damage is fixed beforehand in some eases (as damage to pro¬ 
perty), and in some eases (as damage to reputation) it is not. 

It is held by the French school of jurists that it is wrong 
to require monetary compensation to be j>aid for such damage 
as damage to reputation (as by libel), damage caused by obstruct¬ 
ing the conclusion of an adoption, or physical damage—in short, 
damage which really cannot be estimated in money ; while the 
English school of jurists is of opinion that, even for damage 
which cannot be estimated in money, monetary compensation may 
be required to be paid. The Japanese Civil Code (Art. 710) 
provides that compensation must be paid even for damage other 
than that to property. In ease a person has been killed, he or 
she cannot, of course, claim compensation in his or her own 
person ; but his or her father, mother, spouse (wife or husband) 
and children may claim compensation for damage, no matter 
Whether such damage is pecuniary or otherwise (Civil Code , 
Art. 711). Another point which requires consideration in 
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this connection is the validity of what is called a “penalty 
for non-perforniancc clause " {kzvatai-yakkan), by which the 
amount payable by way of damage in ease of non-pcrformancc 
is fixed in advance by the parties to a contract. There is a 
dispute as to whether in such ease the judge may order com¬ 
pensation to be paid in excess of the amount thus agreed upon 
between the parties. It would seem, however, that, in regard 
to an act under private law, it is not proper for the judge to 
order payment of damages in excess of those which have Ijccii 
determined by the mutual agreement of the parties. 

2. Restoration to right (rehabilitation).—Rcliabilitation 
(fukken ) denotes the act of restoring the person entitled to the 
exercise of a right from which he has been debarred by a person 
not entitled to do so, as restoration to the owner of goods of 
which he has been robbed by a thief, restoration of unjust 
enrichment, or “ revivor ” {genju-huafuku ). 

3. Direct performance. —This is where the person bound is 
caused to perform the duty which he has promised to perform 
instead of paying compensation for damage. Direct performance 
is usually required in connection with a contract, against the 
non-performance of which full remedy cannot be obtained by 
means of compensation for damage. In case, for example, an 
actor having undertaken to perform in a play has failed to do so, 
or a painter has omitted to paint a picture notwithstanding his 
promise to do so, the evil is not of such a nature as can be 
remedied by means of money. Hence the defaulter is required 
directly to perform wliat he has undertaken. But it is to be 
noted tliat even direct performance is not always calculated to 
give full satisfaction to the person entitled, because the actor or 
painter (in the case of the above example) may very likely not 
put his whole heart and soul into his forced labour. 

4. Suspension and abandonment of an act and causing an act 
to be done. —Suspension of an act is decreed in order to stop the 
continuation of an improper act, as, for example, to cause the 
construction of a chimney half-built to be stopped, or to leave 
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off work which is going bn for drawing water from a well 01 
spring in the adjacent premises ; while to have an act abandoned 
is to cause an improper act to be entirely undone—as, for 
example, to cause a chimney already finished to be removed. 
To cause an act to be done is, for example, to cause an apolo¬ 
getic advertisement to be inserted in newspapers. An act in 
this connection may mean a negative act (omission) as well as a 
positive act. So, to cause a certain trader not to deal in certain 
commodities, or to require a certain public performer to abstain 
from exhibiting certain performances, is also to cause an act to 
be done. 

5. Voidness .—This is.where a certain act is prevented from 
taking any legal effect whatever—that is, the formation and 
existence of an act is not legally recognized, such being the 
case with an agreement to do an act forbidden by law. Thus, 
a monetary claim arising from gambling, a marriage entered 
into by intimidating the other party, etc. arc regarded as void. 

6. Annulment.—toy annulment, a certain act loses its effect 
for the future, when it is annulled by the person entitled to the 
right of annulment. As to who has the right of annulment 
in regard to a certain act, this is a matter which is provided 
for in regard to specific • acts. An annulled act becomes 
void only for the future , so that all acts done on the basis 
of the act in question between the time when it was done 
and effected and the time when it was annulled arc valid as 
A matter of course. A marriage, for example, effected without 
the consent of the father and mother becomes void only when it 

' is annulled by the parents. 

7. Deprivation of personality .—Natural persons are never 
deprived of their personality at present. Deprivation of person¬ 
ality is, therefore, a penalty inflicted upon juridical persons 
only by ordering them to dissolve. 

• 8. Deprivation of rights under the family law .—This is, 
for example, to deprive a person of parental’power (Civil Code, 
Art..896) or of the right of succession (ditto, Arts. 969 and 997). 
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CHAPTER 13. .. . 

ALTERATION AND REPEAL OF LAWS. 

To alter (Jienkv) a law means to cause such law to lose its 
effect and to enact and promulgate another in its place, while to 
repeal (liaishi) a law means to simply cause such law to lose its 
effect without enacting and promulgating another to take its 
place. In this light, the alteration of a law may also be regarded 
as the repeal of a law in a narrow sense. 

Some, laws have a period fixed for their duration, while 
others have not. The former are terminated by operation of 
law upon the expiration of the stated period, while the latter 
continue in force so long as the State does not express an inten¬ 
tion to repeal them. A provision to the effect—for example — 
that the land tax shall be levied at an increased rate for five 
years from the date of enforcement is a law which has a fixed 
period of duration. On the contrary, the Constitution, the Civil 
Code, and other general laws, have, as a rule, no fixed period 
for their duration. Laws are repealed as a matter of course 
when the State expresses an intention to repeal them (repeal by 
the will of the State). But there arc also cases where a law is 
terminated irrespective of the will of the State (repeal in¬ 
dependent of the will of the State). For example, laws which 
operate in Hokkaido only would lose their effect should the 
island be submerged in the sea in consequence of an earthquake. 
In the same way, laws relating to neutrality cease to be effec¬ 
tive ipso facto when the war between the foreign powers con¬ 
cerned is at an end. 

There are two ways in which laws are repealed—namcly, 
(i) express repeal and (2) implied repeal. A law is expressly 
repealed when the State expressly proclaims its repeal; while a 
law is impliedly repealed, when, though the State does not 
formally express an intention to repeal it, it promulgates a new 
law the provisions of which arc incompatible with the other 
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older law. When the new law only conflicts in part with the 
old, such part of the old law only is repealed ; but when one 
conflicts with the other in toto, the old law is wholly repealed. 
In case, for example, there has been in force a law by which 
foreigners were debarred from owning land, and a new law is 
promulgated granting them the enjoyment of the right in ques¬ 
tion while the old law is not formally repealed, the latter is said 
s to be 11 impliedly ” repealed. This fact is embodied in.the maxim ■' 
“ A tie:o {or later) law supersedes an old (or earlier) one."* 

Another principle governing the alteration and repeal of 
laws is that in order to alter or repeal an earlier provision by 
means of a later one, the latter must be of the same, or greater, 
effect than the former. For example, laws can (as a rule) be 
altered or repealed only by laws ; and Imperial Ordinances can 
l>c altered or repealed only by Imperial Ordinances, or laws or 
the Constitution, which arc more effective than Im|>ciial Or¬ 
dinances. 


CHAPTER Id.. 

EFFECT OF LAW. 

The effect of law is three-fold—namely, (i) in regard to 
time, (2) in regard to place, and (3) in regard to persons, things 
and matters. 

SECTION 1. 

Effect of law in Regard to Time. 

The effect of a law in regard to time is determined by the 
questions, (1) when it takes effect and (2) how long it continues 
in force. The former of these two questions has been discussed 
in Chapter 11 dealing with the promulgation and time for 
enforcement of a law, while the latter has been discussed in the 
preceding Cliaptcr dealing with the alteration and rej>cal of laws. 


* Ux posterior derogat priori. 
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The only point which remains to be discussed in this connection, 
therefore, is the question, whether a law has a retroactive effect or 
not. That " the law has no retrospective force *’• has been a rule 
ever since the day of Roman law; but this rule has not been 
one concerning legislation, but relative to the application of law. 
In other words, the rule docs not forbid the enactment of a law 
possessing retrospective force, but provides that a law shall not 
be applied to facts which have occurred previous to the enactment 
of such law. There were, however, times when this rule was con¬ 
sidered as binding also on the legislator—that is, it was held that 
the State was not authorized to make laws possessing retrospec¬ 
tive force. According to Constans of France, laws which arc 
retrospective cannot be deemed to be laws, because laws which 
arc retrospective are all atrocious tyrannies. But laws which 
arc retrospective arc not all tyrannies, as they may be enacted 
for the purpose of lightening the burden of the |>coplc, lessening 
l>cnaltics for crimes, or supplying defects in older laws. Nor 
docs it hold good to say that laws arc not laws simply because 
they arc tyrannical. 

When a retroactive law has been promulgated, the judge 
lias no authority to refuse to apply such law. For example, on 
the 20th April of the 2nd year of the French Republic, a law 
was issued by which the same rights and privileges as were 
enjoyed by legitimate children were bestowed on natural child¬ 
ren, and it was further provided that the said law should apply 
to all natural children born subsequent to the 14th April of the 
1st year of the Republic. When it is thus expressly provided 
in a law that it shall have retroactive effect, and such law has 
been made in the lawful exercise of the power of the State, it is 
not reasonable to consider it as void, nor is it legal for judges or 
administrative officials to refuse to apply or enforce such law. 

On the other hand, there are laws which cannot achieve 
the object with which they have been made unless they arc 

* Leges el conslitutiones Juluris cerium esl dare Jomam negoliis, non ad 
facia praelerila revocari. 
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recognized to possess retrospective effect, even though it is not 
expressly provided that they shall have such effect. A law, for 
example, forbidding the slave trade implies not only that it is 
forbidden to make slaves of men, but also that slaves already in 
existence arc to be emancipated—that is, the law is to be of 
retrospective effect to the extent that the men who were made 
slaves in the past are now to be set free. Moreover, a law is 
sometimes enacted for the interpretation of another law already 
in existence ; and such law would not be fully effective unless it 
possessed retroactive force. 

For these reasons, the draftsmen of the German Civil Code 
have declared that it is unnecessary to provide a legal rule to 
the effect that laws shall have no retroactive force. 

It is but proper that the new law should be applied to acts 
done when the new law is in force ; and tlic old law to acts 
done when the old law was in force ; but in case of acts com¬ 
menced when the old law was in force and not finished before 
the new law came into force, considerable difficulty is involved 
in solving the question of whether the old or the new law should 
be applied to them. For the purpose of such, acts, therefore, 
the legislator issues a transitional law such as the Ixnu Concern¬ 
ing the Application of the Civil Code {Law No. i r of the year 
1898) or the Law Concerning the Application of the Criminal 
Code {Law No. 29 of the year 1908), or (as is more often the 
case) inserts transitional provisions in the new law. The provi¬ 
sion in connection with the Criminal Code which determines 
which law is to be applied to persons who committed offences 
under the old law and have been arrested under the new law, 
or when offences coming to light at the time when the old law 
was in force are to be adjudicated upon at the time when the 
new law is in force, and the provision in connection with the 
Civil Code which determines which law' governs when the 
provisions of the new law differ from those of the old in regard 
to prescription {jiko) under the Civil Code, arc examples of 
provisions covering transition periods. 


1 



EFFECT OF LAW. 


8 l 


SECTION 2. 

Effect of Law in Regard to Persons, Things and Place. 

In ancient times, what is called the " personal principle ” 
(sokujin-shugi) obtained—a principle according to which the 
domestic law extended neither to foreigners in a foreign country 
nor to those resident in the country—in other words, the law of 
a country followed the people of that country even to a foreign 
countiy where, therefore, they were not bound to act under the 
law of that foreign country. This principle was recognized in 
the laws of Judea, Arabia, Turkey and Rome in ancient times. 
In the Middle Ages, however, exceptions were recognized to 
the rule by domestic law or by treaty; but the rule still obtained 
that foreigners who came into a country were not entitled to 
any rights under the domestic law of such country. The draw¬ 
back of the “ personal principle ” was that when a native of one 
country was in another country, he might disturb the peace and 
order of the latter country without fear of being punished undir 
the domestic law of the country, and that a native of one country 
might borrow money in another from a native thereof and omit 
to repay it without being punished by the law of the creditor's 
state. The “ territorial principle ” ( nokuchi-shugi ) then came 
into favour—a principle according to which persons and things, 
whether native or foreign, or whether owned by natives or for¬ 
eigners, were all to be governed by the law of the country where 
they actually lived or existed. Thus, even foreigners were 
bound to follow the domestic law of the state in which they 
lived, but as soon as they left it, they were no longer under any 
obligation to follow such domestic law. The “ territorial prin¬ 
ciple " came into vogue (i) because, as the result of the feudal 
system, the connection between land and men became more 
intimate than ever, and (2) because the people of various coun¬ 
tries ceased to roam about from place to place and became fixed 
to certain places; and, owing to the importance which thus 
came to be attached to land, the relations between the ruler and 
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the ruled were founded on the basis of a certain territory. As 
the result of the adoption of the " territorial principle,” the 
following were subjected to the power of a state ;— 

(1) All the people of the particular country resident 
within its territory; 

(2) All foreigners within the territory of the State ; 

(3) AH things within the territory of the State irrespec¬ 
tive of whether they belonged to native or 
foreigners. 

As we have already seen, the absolute " personal principle ’’ 
is subject to the drawback that a state cannot deal with foreign¬ 
ers who have committed offences within its territory, while the 
absolute " territorial principle ” is open to the objection that due 
regard is not paid by it to the characteristic features of foreigners 
which have, been developed out of the local conditions and 
manners and customs of their respective home countries. If, 
for example, a native of one country who has capacity for 
marriage according to the law of his country—which is founded 
on the temperature, manners and customs, etc. of that country— 
was to be prevented from getting married because of his residence 
in another country, according to the law of which he is not yet 
of a marriageable age, it would have the result of preventing a 
person from getting married, notwithstanding that he is really of 
a mature age for the act. For this reason, the " territorial 
principle " is, in modem times, chiefly acted upon, but tempered 
with an admixture of the " personal principle.” In other words, 
the law of all countries at the present day is based on a mixture 
of the " territorial ” and " personal ” principles, the chief in¬ 
gredient of which is the “ territorial principle.” The Japanese 
Criminal Code, .for example, provides for the punishment of 
foreigners as well as Japanese subjects for certain offences com¬ 
mitted abroad as well as in the country (in reference vide 
Criminal Code , Arts. 1, 2 and 3). 

Under laws based on the mixed “ territorial ” and “ per¬ 
sonal ” principles, the " personal principle ” is followed in some 
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respects, the more important of which will be considered under 
the following heads—namely, (i) extraterritoriality, (2) consular 
jurisdiction, (3) capacity, (4) relationships, and rights and duties 
based on relationship, (5) succession and wills, and (6) matters 
relating to the special quality of a nation ; while the " territorial 
Principle ” is followed in other respects, the more important of 
which will be considered under the following heads—namely, 

(1) real rights in movables and immovables. (2) contracts, 
(3) penal law, (4) forms of juristic acts and (5) nationality. 

(1) Extraterritoriality (chigivai-hiken). —Kxtraterritorial ity 
forms an exception to the " territorial principle." Persons or 
things belonging to a country which enjoys the right of extra¬ 
territorial jurisdiction in another arc not governed by the law 
of the latter country, even when they are in that country. The 
sovereign or president, ministers, mcn-of-war, and the troops of a 
country being all representatives, political or military, of that 
coqntiy, they cannot be subjected to the sovereignty of a foreign 
country in which they nray happen to be resident, without being 
debarred from fully and safely doing acts as representatives of 
their own country. Hence the recognition of this exception to 
the territorial principle. 

(2) Consular jurisdiction (ryuji-saiban-lcn).— This means 
that, by treaty, or (rarely) by custom, people of one country do 
not submit to the jurisdiction of the law courts of another coun. 
try in which they are resident, but arc placed under tire jur isdic¬ 
tion of consuls who arc sent from their home country to the’ 
other country. As the European power’s held this r ight in 
Japan from the 5th year of Ansci (1858) to July of the 32nd 
year of Meiji (1899), so Japan enjoys the same in China and 
Siam now. Like extraterritoriality, this, too, constitutes an 
exception to the "territorial principle.” 

(3) Capacity (tii»yoku).—r When a native of one country 
resides in another country, his capacity is, as a rule, determined 
according to the law of his home country. " Capacity ’* denotes 
the legal qualification for the enjoyment, or for the exercise, of* 
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lights. As it is commonly used, however, the word means the 
latter only—that is, the legal qualification for the exercise of 
rights ; and it is also called “ capacity of action ” {koi-ndryoku). 
The capacity of a person is developed and determined by the 
temperature, manners and customs, and other local conditions of 
his home country. According to the Japanese law, for instance, 
majority is fixed at full twenty years of age, so, even when in 
a country where the age of majority is fixed at twenty-five years, 
a Japanese subject is to be regarded as of age, if he is at least 
twenty years old, even though he may be under twenty-five. 
The above remark applies not only to minors but also to married 
women, “ incompetent" persons, etc. As regards capacity of 
right ( kenri-ndryoku ), however, the “ territorial principle ” is 
followed. For example, when a native of one country where 
slavery is recognized, and who is a slave under the law of his 
home country, goes to another country where slavery is not 
recognized, the latter country does not recognize him as a slave. 
It is with reference to capacity of action that Art. 3, par. 1 of 
the Japanese Im:u Concerning the Application of Lews in General 
provides that the capacity of a person is determined by the law 
of his home country. 

(4) Relationships'and rights and duties based on relation - 
ship, —These arc also governed by the law of the home country 
of a given person, instead of being determined on the " territorial 
principle.” To give a few examples:— 

a. Marriage {kon-in). —The material conditions are de¬ 
termined by the law of their common homo country in 
the case of a couple of the same nationality, and by the law of 
the home country of each party in the case of a couple who arc 
not of the same nationality. In case, for example, a Japanese 
subject is married in Italy to another Japanese subject, the 
Japanese law—not the Italian law—governs, while in case a 
Japanese male is married to a French female in Italy, the condi¬ 
tions of marriage must be fulfilled by the former according to 
the Japanese law and by the latter according to the French law 
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{Law Concerning the Application of Laivs in General, Ait. 13). 
Divorce is governed by the law of the home countiy of the 
husband at the time of the occurrence of the fact forming 
its cause, because otherwise a husband who was desirous 
to effect a divorce might transfer his nationality to another 
country, the law of which was more convenient for his 
purpose. But no adjudication of divorce can be made in Japan, 
unless the fact asserted by the plaintiff as the ground of liis claim 
constitutes a cause of divorce according to the Japanese law also 
{ditto, 16). As to the effect of a marriage, it is determined by 
the law of the home countiy of the husband {ditto, Art. 14). 

b. Parent and child {shinshi). —Whether a child is legitimate 
or not is determined according to the law of the country to • 
which the husband of its mother belonged at the time of its birth 
{ditto, Art. 17). An adoption is governed by the law of the 
parties concerned, when they are of the same nationality. In 
case it is concluded between persons who are not of the same 
nationality, the conditions for its formation are determined by 
the law of the home countiy of each party, that is, the conditions 
for being an adoptive parent arc determined by the law of the 
home country of the would-be adopter, and the conditions for 
being an adopted child, by the law of the home countiy of the 
party about to be adopted {ditto, Ait. 19). The legal relations 
between parent and child arc determined by the law of the home 
country of the father, or, in case the father is non-existent, by 
the law of the home country of the mother {ditto, Art. 20). 

c. Duty of support {fuyo no gimu), —In case a dispute 
arises in a foreign country between persons of the same nation- 

• ality in connection with the duty of support (of a relation), it is 
proper that it should be determined by the law of their home 
countiy, instead of by the law of the country where they 
arc resident. As regards the duty of support as between 
persons who are not of the same nationality, the Japanese 
Law Concerning the Application of Laws in General (Art. 21) 
provides tliat it is to l>c determined by the law of the home 
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country of the person bound to furnish support. It would seem, 
however, that this is not properly worded, inasmuch as the 
question to be determined first of all will be whether the person 
against whom support is claimed is really bound to furnish 
the same, though it must be admitted that this previous question, 
and, (in case he is found to be bound to furnish support) the 
extent to which lie is bound to do so, should be determined 
by the law of the home countiy of the party against whom 
such claim has been instituted. 

(5) Succession or wills .— Succession {sdcohit) is governed 
by the law of the home country of the ancestor—i.c.—the person 
to be succeeded to {ditto, Art. 25), while a will (yut'gon ) is 

. governed by the law of the home country of the testator: Art. 
26, par. 1 of the said law providing tliat " as regards the form¬ 
ation and effect of a will, the law of the home country of the 
testator at the time of its formation governs,” inasmuch as in 
each countiy the law governing succession and wills has been 
made with regard to its own natives. This is the principle acted 
on not only in Japan but, generally speaking, in other civilized 
countries also. 

(6) Matters relating to the special quality of a nation .— 
These arc also not governed by the " territorial principle.” For 
example, the right to become public functionaries of a given 
country is a right which appertains to the special quality of 
persons as the natives of that countiy, and so it is not to lx; 
bestowed on foreigners who are resident in that countiy. For 
the same reason, the duty to serve in the Army or Navy {hcichi 
nogintu) and other similar duties are never imposed on foreign¬ 
ers. Not so, however, with private rights the enjoyment of 
which should be granted not only to natives but also to foreign¬ 
ers, because private rights are rights the enjoyment of which is 
indispensably necessary in order that human beings may live 
and exist as such. For the Japanese laws and ordinances by 
which political and military rights are withheld from foreigners, 
the reader is referred to the Law of Election of the Members of 
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the House of Representatives, the Juno for the Organization of 
Urban and Rural Prefectures, the Law for the Organization of 
Districts {Gun), the Law for the Organization of Cities, the Law 
for the Organization of Towns and Villages, the Conscrip¬ 
tion Ordinance, the Ordinance Concerning the Status of Military 
Officers, the Ordinance Concerning the Status of Naval Officers, 
etc. 

* . * . * * * .* 

The more important of legal relations which arc generally 
governed by the " territorial principle ” arc as follows :— 

(1) Real rights in Movables and immovables. —These are, 
as a rule, governed by the law of the place where they exist—a 
principle which is laid down in Japan by Art. 10 of the Juno 
Concerning the Application of Tjhos in General. Thus, when a 
Japanese subject owns land in England, matters relating to real 
rights in such land arc governed, not by the Japanese law, but 
by the English law. The same applies to real rights in movables. 
Various theories, however, have been advanced in opposition to 
the above principle, the most notable of them being that mova¬ 
bles should be governed by the law of the home country of the 
owner, while immovables only arc to be governed by the law of' 
the country where they exist—a theory which has, so far, been 
illustrated largely by judgments of the British Courts. The 
theory in question is founded on the following considerations, 
namely, (<i) that if movables arc to be governed by the law of 
the country where they exist, a man who possesses movables in 
several countries will be put to the inconvenience of being 
governed by the different laws of different countries in regard to • 
different sections of his property and (£) that movables are of a 
nature to be removed from place to place, and so if they were to 
be governed by a different law each and every time they were 
removed from one country to another, it would entail con¬ 
siderable inconvenience to the public, because the law by which 
they were governed would differ day after day, should they 
be daily removed. . ... . 
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On the other hand, the opposite view that even movables 
should be governed by the law of the country where they exist, 
too, is supported by more than one plausible argument, the 
strongest of which is, perhaps, the objection: if movables arc 
to be governed by the law of the home country of the owner, 
by the law of the home country of which co-owner arc they to 
lx; governed, when they arc jointly owned by two co-owners 
each of whom belong to a different nationality ? 

(2) Contracts (kciyaku ).—By the law of which country a 
contract is to be governed is a matter which the parties may 
freely settle by their mutual agreement. But in case the parties 
have entered into no special stipulation on this point, it is a rule 
that it should be governed by the law of the country where it 
was made. In case, for example, a Japanese subject has entered 
into a contract with a Britisher in a State of the United States, the 
contract is governed neither by the Japanese nor by the British 
law, but by the law of the particular State, because it was enter¬ 
ed into in that State. This is what is provided in Art. 7 of 
the I mo Concerning the Application of Iavjs in General 

" As regards the existence (formation) and effect of 
a juristic act, the question as to the law of which 
country is to govern is determined by the inten¬ 
tion of the parties. 

"In case the intention of the parties is uncertain, the 
law of the place where the act was done shall be 
followed." 

Various theories are, however, advanced against this theory. 
Art. 10 of the Italian Civil Code, for example, provides that 
when the parties to a contract are of the same nationality, the 
law of their home country shall govern. According to another 
theory, a contract is to be governed by the law of the place 
fixed for its performance, because performance is a matter of the 
first importance concerning contracts. According to a third,, a 
contract is to be governed by the law of the home country of 
the creditor, because special importance is to be attached to the 
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creditor; but this is opposed by a fourth, which is entirely 
contrary to the last, and according to which a contract is to be 
governed by the law of the home country of the debtor. There 
is a fifth according to which a contract is to be governed by the 
law of the country where an action lias been brought in connec¬ 
tion with it. The theory, however, that the law of the place of 
the act shall govern is generally accepted (even though some 
objections may be raised to it), because (1) it must in most cases 
be the intention of the parties to abide by the law . of the place 
where they transacted the business, and (2) because the, law of 
the place of the act is most intimately connected with the 
contract. 

(3) Penal law.— All persons arc bound to obey the penal 
laws of the country where they reside, because, where an offence 
is committed, the peace and order of the place of its commission 
is at once affected in consequence. Thus, when an Englisliman 
has committed theft in Japan, he cannot assert that he has a 
right not to be dealt with under the Japanese penal law, because 
he is a Britisher. This is the reason why a penal law is said to 
be a law based on the “ territorial principle.” Though penal 
law is thus essentially based on the " territorial principle,” there 
is at the same time nothing to prevent its containing an ingredient 
based on the " personal principle.” So far as matters affecting 
the peace and order of a country arc concerned, however, penal 
law must act entirely and absolutely on the territorial principle, 
because to recognize the application of the laws of other coun¬ 
tries in such matters might result in jeopardizing the very 
existence of one’s own country. It is also in pursuance of the 
same principle that Art. 30 of the Japanese Law Concerning the 
Application of Laws in General provides that “ in ease the law 
of a foreign country should otherwise govern, it shall not govern 
if its provisions are contrary to public order or good morals.” 

(4) Forms of juristic acts. —This is always governed by the 
law of the place of the act—a principle which is briefly expres¬ 
sed in the maxim : “ The place governs the act ” [basho wa koi 
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wo shi/tai-su). This principle, however, docs not mean that an 
act is, in all respects, governed by the law of the place where it 
was done, but that such law governs in so far only as the FORM 
of the act is concerned. There is no country where this principle 
is not acted on, because if the form of a juristic act is not to be 
governed by the law of the place of the act, an act which was 
done in due form according to the law of the place of the act— 
a law which it is usually easiest for the parties to ascertain— 
may, in some other country, be regarded as neither done nor 
formed, to the great inconvenience of the parties, because it did 
not fulfil the formal conditions required by the law of such other 
country. In ease, for example, a Japanese man and woman 
have contracted a marriage in France, notification thereof is to 
be made in accordance with the form required by the French 
law, because even if they made such notification by presenting 
to the French Registrar a document written in Japanese, it 
would be utterly impossible for him to make anything of it. 
There is some doubt as to whether this principle is compulsory 
or optional. But it is believed that it is properly to be regarded 
as optional, because if it was regarded as compulsory, that would 
render it impossible for the parties to a contract to execute it 
(in a foreign country) according to the law of their home coun¬ 
try (in reference vide Arts 8 and 13 of the law above referred to). 

(5) Nationality .—The nationality of a new-born child is, 
according to the “ personal principle," determined by the na¬ 
tionality of the father or mother ; while according to the " terri¬ 
torial principle," it is determined by the place of its birth. In a 
majority of modern states, the question is determined by paren¬ 
tage—that is, according to the " personal principle "—and it is 
only where the parentage of a child is uncertain that the “ terri¬ 
torial principle " is acted upon and its nationality determined by 
the place of its birth. The Japanese I^aw of Nationality, too, is 
based essentially on the principle that the nationality of a new¬ 
born child should be determined by its parentage, but it docs 
not entirely ignore the principle that the question should be 
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determined by the place of its birth. If some countries act 
absolutely on the “ personal principle ” while others act absolu¬ 
tely on the “ territorial principle ” persons may sometimes be 
found to belong to more than one country by nationality, while 
it may happen with others that they belong to no country what¬ 
soever. In this respect, therefore, it is highly desirable that all 
countries should adopt the same legal system. As to who arc 
Japanese subjects by birth under the present Japanese law, the 
matter may be summarized as follows 

r. A child is a Japanese, if its father is a Japanese : 

2. A child is a Japanese, if its mother is a Japanese,in case 

its father is unknown or possesses no nationality ; 

3. A child is a Japanese, if its father was a Japanese at the 

time when it was first conceived, even though he is 
no longer a Japanese at the time of its birth, lraving 
previously lost Japanese nationality owing to divorce 
or dissolution of adoption ; . . 

4. A child born in Japan is a Japanese even though its 

father and mother arc unknown ; 

5. A child even born between a couple who possesses no 

nationality Ls a Japanese, if born within the territory 
of the Japanese Empire. 

****** 

It is a rule that laws should operate throughout the coun¬ 
try, but it sometimes happens that special laws arc enforced in 
special places only, the enforcement of a set of special laws in 
Formosa only being a case in point in Japan, as many similar 
instances arc met with in other countries which arc possessed of 
colonics. There arc also laws which apply exclusively to certain 
special persons and only in regard to certain special matters. It 
is thus that laws operate in all parts of the country, and in regard 
to all persons, only where there is no special provision to the 
contrary. 

So far, we have at length explained the effect of law in 
regard to persons and place.' It now remains for us to consider 
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a few important questions relating to the effect of law in regard 
to time and place, namely : — 

(1) At what time is a contract between persons at different 

places formed ? 

(2) At what time and according .to the law of which 

country is a contract between persons in different 
countries formed ? 

(3) According to the law of which country is an offence 

to be dealt with, in case the act constituting it was 
committed in one country, but the result of the same 
occurred in another ? 

(1) At what time is a contract between persons at different 
places formed This is> matter which should be determined by 
the mutual agreement of the parties: but it is necessary for the 
law to determine in advance how the matter is to be decided in 
case the parties do not agree, or in case their intention is uncertain. 
There arc various theories in this respect, the principal of which 
are as follows 

r. That the contract is formed when the offerer receives 
notice of acceptance from the offeree and obtains 
binvledge of the fact of his offer having been 
accepted. —This theory is based on the consideration 
that it will be oppressive to hold the acceptor bound 
before the fact of there having been an agreement 
of intention is known to the offerer, even though there 
has been such agreement of intention. But if, accord¬ 
ing to this theory, it is necessary for the acceptor to 
communicate the fact of his acceptance to the offerer 
it must also be regarded as necessary for the 
acceptor to obtain knowledge of the fact that the 
offerer obtained knowledge of the fact of his offer having 
been accepted, and so on ad infinitum— thus endlessly 
putting off the time when the contract is to be finally 
regarded as formed. When an offer of a contract has 
been made and accepted, there lias been an agreement 
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of intention, and it would appear unnecessary that the 
fact of there having been such an agreement should be 
communicated to the offerer. 

2. That when the offer is accepted, the contract comes into 

existence simultaneously.— This theory is based on 
the idea that the criterion to determine whether a 
contract has been formed or not is to be sought solely 
in the consideration of whether there has been an agree¬ 
ment of intention or not. But this, too, involves no 
small difficulty, for, according to it, it will constitute a 
rescission of contract, even if the acceptor recalls, by 
telegraph, his acceptance conveyed by a letter before 
that letter has reached the offerer. To place restraint 
on the will of the acceptor in this manner, notwith¬ 
standing that no harm has been done to the interests 
of the offerer, is unreasonable in the extreme, nor 
is it productive of any practical advantage. 

3. That the contract is formed when the offeree has accepted 

the offer and despatched notice of such acceptance .— 
This is the theory adopted by the Japanese law, for 
Ait. 526 of the Civil Code provides: 

*' A contract inter absentes comes into existence 
when the notice of acceptance is despatched. 

“ In case the notice of acceptance is not necessary 
on account of an expression of intention of the offerer 
to that effect or according to the custom governing 
such transactions, the contract comes into existence 
when a fact has occurred which can be recognized 
as an expression of intention to accept it.” 

But this theory is likewise open to many objec¬ 
tions. First of all, it is uncertain what time is to be 
regarded as the time when the notice of acceptance 
has been despatched. For example, is the contract 
to be regarded as formed when a letter containing 
notice of acceptance is handed to a servant to be put 
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into a post-box, or when the servant has actually put 
it into a post-box, or when the post office has sent it 
forward ? Though it is suggested by some people 
that the time when the letter has been placed out of 
the control of the acceptor is the time when the 
notice of acceptance has been despatched, yet this, 
too, cannot be accepted as an entirely sound and 
accurate standard. Secondly, the theory is objection¬ 
able, inasmuch as it involves cases where the acceptor 
may be held answerable for a rescission of contract, 
notwitlistanding that he has caused no damage to 
the offerer, as when the offeree having despatched a 
letter of acceptance by post, gives notice of non-ac¬ 
ceptance by telegraph or telephone,‘so that the latter 
notice reaches the offerer before the letter of accep¬ 
tance—an objection, in short, the same as that which 
lias been raised against the theory noted under No. 2. 

(2) According to the low of which country is a contract be¬ 
tween persons in different countries formed {no matter whether 
such persons are of the same nationality or otherwise) ? Is it to 
be formed according to the law of the country from which the 
offerer despatched his offer, or according to the law of the 
country where the offeree accepted such offer, or according to 
the law of the country where the offerer received the notice of 
acceptance? Suppose, for example, " A," a Japanese subject, 
despatched from Rome to "B," an Englishman, an offer to sell 
to him (B) 10,000 metres of silk, and “ B ” received the letter 
containing such offer in France, wrote a letter of acceptance in 
Germany, and put it into a post-box in Russia, and the offerer 
received the notice of acceptance in America. Is the proffered 
contract to be formed according to the Japanese lsrw or accord¬ 
ing to that of one of the other countries concerned—Italy, 
England, France, Germany, Russia and America ? Art. 9, par. 
2 of the Japanese Ijrw Concerning the Application of Isiws in 
General runs: 
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“ As regards the formation and effect of a contract, the 
place from which the notice of the offer is desjatchcd 
is regarded as the place of the act. In case the 
recipient of the offer is ignorant, at the time of his 
acceptance, of the place from which the offer was 
despatched, the place of the offerer’s domicile is 
regarded as the place of the act.” 

In short, the Japanese law acts on the principle that a con¬ 
tract between persons in different countries is formed according 
to the law of the country from which the offer was despatched— 
a principle best calculated to promote the interests of both the 
offerer and the acceptor. The acceptor knowing that the offerer 
is prepared to abide by the law of the countiy from which the 
offer was despatched, he is enabled to decide whether to accept 
or not to accept, on investigating the law of the country from 
which the offer was despatched. If the contract is to be formed 
according to the law of the countiy from which the notice of 
acceptance was despatched, it will lx? necessary for the offerer 
to know beforehand from what country he is to expect such 
notice—a thing which is not always easy for him to ascertain, 
and he may find himself bound by a law of which he knows 
nothing. The principle on-which the Japanese Ijiiu Concerning 
the Application of Imivs in General acts is, therefore, now gene¬ 
rally accepted by other countries also. Thus, in the ease of the 
illustration mentioned above, the contract is formed according to 
the Italian law, because the offer was despatched from Rome, no 
matter whether the Britisher to whom the offer was made 
despatched notice of acceptance from Russia or any other 
country and whether the offerer received such notice of accep¬ 
tance in America or any other country. 

There is, however, a thcoiy, as well as a practice, according 
to which contracts between persons in different countries arc 
classified into (i) contracts between persons of the same nationa¬ 
lity but in different countries and (2) contracts between persons 
not of the same nationality and in different countries; and in the 
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case of contracts between persons of the same nationality, the 
law of their home country is applied, while the law of the place 
of the act governs, so far as contracts between persons not of the 
same nationality arc concerned. The Italian Civil Code (Art. 
io), for example, provides that the existence and effect of an 
obligation are governed by the law of the country where the 
contract was made, that if the parties to a contract arc foreigners 
of the same nationality, the law of their home country governs, 
and that in any ease the law preferred by the parties shall govern 
first. The old Japanese I/rw Concerning the Application of 
Junes in General contained a similar provision ; but the present 
law docs not recognize the discrimination between contracts be¬ 
tween jicrsons of the same nationality and contracts between 
persons not of the same nationality, on which such provision is 
based. 

(3) According to the law of which country , and by the law 
courts of which country, is an offence to he dealt with, in ease the 
act and result have occurred in different countries /—In ease, for 
example, a subject of country “ A " shot a gun from country 
“ II " and killed a subject of country “ C ” resident in country 
“ D,” which country is to exercise jurisdiction over the casc ( 
and aepording to the law of which country is the ease to be 
decided ? Some persons hold that the matter is to be dealt with 
by the law courts of the country where the act—shooting in the 
case under consideration- was done, and according to the law 
of that country ; while others affirm that it should be dealt with 
by the courts of the country where the result of the act occurred, 
and according to the law of that country. It would appear 
appropriate that the matter should be dealt with by the 
courts, and according to the law of the country, where the act 
resulted in a tangible phenomenon, because an act cannot be 
regarded as an offence, so long as it docs not bear fruit in the 
shape of some definite result. 
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CHAPTER 15. 

EXECUTION OF LAWS. 

From the provision of Art. 6 of the Imperial Constitution 
which runs : The Emperor sanctions laws ami orders them to 

he promulgated and executed',' we learn (i) that the execution 
of laws appertains to the supreme power of the Emperor and. (2) 
that the Emperor does not execute them himself but empowers 
a certain organ of the State to do so. Such organ is sometimes 
composed of judical officials and sometimes of administrative 
officials—each organ executing laws within the scope of the 
powers entrusted to it. Thus, judicial officials must not only 
not encroach upon the power of administrative officials and vice 
versa, but even among judicial officials themselves, and among 
administrative officials themselves, they must not trespass on each 
other's province. For example, the Department of Agriculture 
and Commerce must not trespass on the province of the Depart¬ 
ment of Home Affaire ; and the Supreme Court must not en¬ 
croach upon the powers of the Local Courts. 

But a conflict of power must nevertheless occur from time to 
time, and that either positively or negatively, a positive conflict 
being where two offices simultaneously claim to possess power 
to deal with a given matter, while a negative conflict is where* 
each of two public offices contends that a given matter docs not 
come within its power. In Japan, in ease a dispute arises rela¬ 
tive to competancy between various departments of state, the 
matter is referred to the decision of the Cabinet {Regulations for 
the Organisation of the Cabinet, Arts. 5-7). In some foreign 
countries, however, there is a special court which adjudicates 
upon disputes of this kind. 

There is a considerable difference between the manner in 
which laws are executed by administrative officials and the way 
in which they are executed by judges. Judges arc not em¬ 
powered to render judgments unless in virtue of formal applica- 
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tions made therefor, the persons who make such applications 
being ordinary plaintiffs in the ease of civil, and public procura¬ 
tors in the case of criminal matters. This is what is known as 
the principle of “ No complaint, no judgment ” furkoku fu-n). 
Administrative officials arc, however, bound to execute the laws, 
even though no applications may be made to tlrat effect. Should 
a policeman detect a thief in the act of breaking into a citizen's 
house, for example, it is his official duty to arrest him forthwith 
and without awaiting an application from the master of the 
house or any other person. Further, judges arc not em¬ 
powered to render judgments in regard to matters other than 
those which have been referred to them for decision. Another 
difference between the execution of laws by administrative 
officials and by judges is, that while Art. 57 of the Constitution 
provides that judicial power is exercised by the Law Courts in 
the name of the Emperor, there is no such provision in regard 
to the execution of laws by administrative officials. There arc 
also provisions by which judges arc required to comply with 
certain special formalities in the execution of laws. Thus, the 
presence of court clerks is required for legalizing the proceed¬ 
ings of judges, judgments must be reduced to writing, certain 
courts must be collegiate, and so on. Judges arc further bar¬ 
red from adjudicating upon matters which have once been dealt 
•with by irrevocable judgments. This is known as the principle 
of res adjudicata (ichiji fi-sairi). 

It may be asked whether persons charged with the execu¬ 
tion of laws may refuse to execute such laws on the ground that 
they consider them to be illegal. Whether laws arc substan¬ 
tively illegal or not illegal is a question of legislation ; and so 
neither judges nor administrative officials possess the power to 
investigate the legality of laws and decide whether they ought to 
be executed or not. But if a so-called " law ” is inherently 
defective in form, it is, then, defective in the essential elements 
which make laws what they arc—that is to say, it is not a 
“ law " at all, and, therefore, the judges, etc. need not—indeed, 
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must not—execute it; such being the ease—for example— 
where a document containing a so-called “ law ” does not bear 
the Imperial Seal, or is not countersigned by the Ministers of 
State in the proper way. 


CHAPTER 16. 

CLASSES OF JURISPRUDENCE. 

SECTION i. 

Classification Based on Land. 

According to this standard, jurisprudence may be classified 
into (i) general jurisprudence and (2) local jurisprudence. 
General jurisprudence {ippan hbgaku) is the science of law com¬ 
prehending the laws of all countries ; while local jurisprudence 
{kyokuchi hbgaku) is the science of law as confined to the law of 
a particular country or locality. This is a classification adopted 
by English jurists such as Bentham and Austin. The study of 
general jurisprudence is highly instructive in that it presents to 
the student those elements which arc common to, and pervade, 
the laws of all States. 

SECTION 2. 

Classification Based on Time. 

Jurisprudence may also be classified into (1) that dealing 
with present laws {genkb hbgaku) and (2) that dealing with 
non-present laws {hi-genkb hbgaku), or—as Bentham put it-into 
(1) the science of ancient law and (2) the science of modern 
and present law. These two branches of jurisprudence arc of 
great assistance for the purpose of legislation : it is incorrect to 
think that their scope is limited merely to the study of past and 
present laws respectively. 
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SECTION 3 - 

Classification Based on Legai. Phenomena. 

According to this standard, jurisprudence may be classified 
into (i) common jurisprudence and (2) special jurisprudence. 
Common jurisprudence {fvisit hogaku) is founded on all legal 
phenomena, as in the in the ease of encyclopedias of jurispru¬ 
dence and legal philosophy; while special jurisprudence {toku- 
betsn Ifigaku) deals only with special legal phenomena, such as 
the nature of rights under the criminal law, of duties under the 
administrative law, or of sale under the civil law. 

SECTION 4. 

Classification based on Principles on which 
Law is Studied. 

A. Natural jurisprudence (shisen hogaku) or jus vatu rale. 
—According to those who advocate natural jurisprudence, there 
are innate rules and principles pervading the universe—that is— 
there arc natural laws. In making laws, therefore, legislators 
ought to observe and act conformably with such natural laws, 
so the student of law should endeavour to ascertain those rules 
and principles which exist in nature and on which law is founded. 
But even those who advocate natural jurisprudence arc not una¬ 
nimously agreed as regards what constitutes the foundation of 
those principles of law which they believe to exist in nature ; 
they may, however, be divided into three principal schools. 

(rt) Those who believe in purely natural Imv.— This school 
is subdivided into various branches among which we may men¬ 
tion the theological school, according to which the legislator 
makes laws according to the will of God, and there arc no laws 
apart from the divine will. Another offshoot of the same branch 
is, however, opposed to the above. It does not recognize laws 
to liavc been made according to divine commands, but vaguely 
affirms that there exists what is called " natural law.” But those 
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who believe in purely natural law agree in thinking that law exists 
in nature outside the will, body, etc. of man. 

(b) Those who believe in reason (rise/). —According to 
these, man possesses what is called “ reason,” which enables him 
to distinguish right from wrong and good from evil, and so it is 
proper for man to do what his reason dictates ought to be done, 
and to refrain from doing what he is forbidden by his reason 
to do. 

(e) Those ’.olio believe in human nature. —According to 
these, human nature possesses the innate power to control law. 
While those mentioned under (b) hold that law is based on 
reason, these affirm that law is based on, and is modified by, 
human nature. 

B. Interpretative or annotating jurisprudence (chushakn 
hbgaku). —It is the object of this kind of jurisprudence to inter¬ 
pret the letter and meaning of law. Interpretative jurisprudence 
has always existed from ancient times to our own days and will 
always exist so long as law exists. But it is improper that all 
cITorts should be concentrated in the direction of interpretation 
to the neglect of other phases for investigation. Under the 
Tokugawa regime in Japan, jurisprudence was confined almost 
exclusively to the study of the meaning of the so-called " Hund¬ 
red Articles ” (Hyakkaj'd)— the principal law in that period 
of Japanese history. In Europe, interpretative jurisprudence 
was in great vogue from the beginning of the 12th to the 
middle of the 13th century. The drawbacks of this kind of 
jurisprudence arc— inter alia —(1) that it is liable to cause the 
student slavishly to adhere to the letter of the law to the 
neglect of the basic principles underlying it, (2) that it absorbs 
the attention of the student in the study of present law, forget¬ 
ful of matters which promote the amendment and improvement 
of the law, and (3) that it tends to prevent the student trom 
making an historical study of law. Thus, when interpretative 
jurisprudence is in vogue, there is often reason to fear that the 
progress of law will be, to a greater or lesser extent, suspended. 
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As a result of the compilation of the Code Napoleon by 
Napoleon I, for example, both scholars and people devoted 
themselves to the study of the text of the law to the neglect 
of general legal principles ; and there are traces tending to show 
that this obstructed the progress of jurisprudence in France. 

C. Analyticaljurisprudence {bunseki lidgafa/).—This is the 
study of law, the essential feature of which is to analyze juristic 
acts into their elements in order to ascertain the principles by 
which such acts are governed, as, for example, sale is analyzed 
into (i) the parties—the seller and the buyer—and (2) the sub¬ 
ject-matter, it being necessary for one of the parties—the seller 
—to have an intention to transfer the ownership of the subject- 
matter to the other party—the buyer—in consideration of the 
payment of a-sum by the latter party. 

D. Historical jurisprudence {rekislti hoga/eu). —This aims 
at finding and ascertaining rules and principles of law by ex¬ 
amining legal phenomena in the light of history. An opinion on 
a given matter formed simply in view of the present circumstances 
is apt to be narrow and partial. The principle by which a 
matter is governed can only be fully and completely ascertained 
by studying it with reference to the circumstances of the past as 
well as to those of the present. This theory was advocated by 
Bacon in England, Bodin in France and Leibnitz in Germany. 
The dispute which once arose in Germany as .to whether laws 
should be codified or not was nothing more nor less than a 
kittle between the historipal and the non-historical school of 
jurists. 

E. Comparative jurisprudence (hikakn hogaku). —This 
has for its object the determination of rules and principles of law 
by comparing the laws existing in various countries or in various 
jiarts of one and the same country, as, for example, the student 
of constitutional law endeavours to find general rules common 
to all constitution by comparing the constitutions of constitutional 
monarchies like Japan and England, those of republics like France 
and the Unitccl States, and those of despotic monarchies such as 
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Russia and China formerly were. The study of comparative 
jurisprudence was first advocated by Vicco of Italy and carried 
into practice by Montesquieu of France. A comparative study 
of laws had not been commenced earlier because of the impedi¬ 
ments to which international communication had been subject; 
but with the development of means of transit, and the consequent 
increasing intimacy of international intercourse, the comparative 
study of laws has, like other sciences, received great impetus and 
encouragement, until now we have even nourishing societies 
established for the purpose. 

Comparative jurisprudence may be divided into the follow¬ 
ing three classes: — 

(a) Comparative jurisprudence in regard to legal lines or 
systems, which traces the laws of various countries to their 
sources and determines what differences there arc, in point of 
legal principles, among the several legal lines or systems ; 

(/>) Comparative jurisprudence in regard to states. —This 
traces the differences existing among the laws of various coun¬ 
tries to the differences among those countries in point of manners 
and customs, temperament, etc ; 

(f) Comparative jurisprudence in regard to races. —This is 
a study which has been strongly advocated by Postc, the 
German, and by Maine. In ancient times, laws were mostly 
operative on the personal, instead of on the territorial, principle ; 
the personal principle in this connection meaning that men were 
governed by the law of the race, not of the state, to which they 
belonged. It was only after states were organized owing to the 
sheer necessity of existence that, as Maine points out, laws 
ceased to be racial and became national. So, in order to trace 
laws to the furthermost fountain-head, it is necessary to make a 
comparative study of the laws of races which arc the origin of 
laws. 
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CHAPTER 17. 

RELATIONS BETWEEN LAW, MORALITY, 

AND RELIGION. 

In oldcntimes, no distinction was recognized between legal 
and moral rules. Both were regarded as essentially necessary 
for the purpose of ensuring the existence of the state, or any 
other body or organization, or of individual persons, and main¬ 
taining the order of society. In ancient times, for instance, 
philosophers like Plato and Cicero recognized no distinction 
whatever between the two. It is only since the time of Spinoza 
and Pufendorf that a distinction has been drawn between them 
by scholars. The more important views with regard to the 
relation between them may be summarized as follows:— 

(1) That legal and moral rules are essentially different 
things: law is derived from the will of the sovereign exclusively, 
but moral rules are not. Laws which are supported by morality 
arc laws no less than laws which arc not supported by morality. 
Even though law may happen to be agreeable to the require¬ 
ments of morality, the two cannot be regarded as possessed of 
an identical nature; 

(2) That legal and moral rules arc different, because legal 
rules arc made by man and can be freely continued or discon¬ 
tinued by man ; while moral rules exist in nature and cannot be 
modified by the will or power of man ; 

(3) That morality exercises compulsion from within, while 
law exercises compulsion from without—in other words, morality 
restrains the will of man, while law restrains the action of man. 
According to this theory, it is morality that causes a man to 
resolve not to steal ; but it is law that causes him to refrain from 
actually committing theft; 

(4) That law is negative in its object, while morality, is ' 
positive—in other words, law aims at causing men not to injure 
others, while* morality aims at causing men to do good to 
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others, But it would seen: that this view is not entirely sound, 
inasmuch as there are legal rules which encourage jx>sitive 
good, while there are moral rules which are negative in their 
tendencies; 

(5) That legal rules are the commands of God to in¬ 
dividuals, while moral rules arc the commands of God to the 
public. Hut there arc legal rules which are binding upon.lhd 
public, while there arc moral rules which arc intended to be 
observed by individuals; 

(6) That law governs men as nationals, while morality 
governs men as individuals. -Japanese law, for example, governs 
the Japanese nation only ; but moral rules arc oi>erativc not only 
uj>on the Japanese nation but upon foreigners and those persons 
who belong to no country whatsoever. The drawback of this 
theory, however, is that it does not take into account tire fact 
that among moral rules, too, there are some the application of 
which is confined to a certain country or to a certain society, 
l'or example, the obligation which in the Tokugawa rtgime in 
Japan compelled Imshi to commit ha rakin' in certain cases was 
a moral rule which was confined to a certain class only among 
the Japanese nation. Besides, there arc legal rules which 
govern people in general, irrespective of the question of what 
nation they belong to. Civil law, for example, docs not govern 
men as nationals, but as individuals, and so applies not only to 
the natives of a given country but also to foreigners resident 
within the bounds of that country ; 

(7) That while legal rules vary from time to time and from 
place to place, moral rules are fixed permanently and uniformly 
in all places. This view, however, is weak in that even moral 
rules often differ in different places and in different ages ; 

(8) That legal rules arc worked by compulsory force but 
moral rules arc not worked by compulsory force. As a matter 
of fact, however, in most eases, people obey law, not because 
they are forced to do so but for other reasons. Besides, there 

* Suicide by cutting open the bcl'ly, only practiced by " gentlemen.” 
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arc legal provisions which cannot be carried into execution even 
by compulsory force. Ihcring, therefore, remarks that law is 
that which can be compulsorily enforced in some cases. 

There can be no doubt, however, that law and morality 
have the same object: they are both intended to maintain the 
order of the State, and that they only differ in the form in which 
they come into existence. Rules which have been made by the 
State in conformity with the conditions which have been pre¬ 
viously fixed by the State for the making of laws arc legal rules; 
J>ut no such formal conditions exist in regard to moral rules. 
Thus, there are cases where legal agree with moral rules in sub¬ 
stance, and others where they do not agree. Should the State 
give the forrti and force of law to rules which have been morally 
established, such moral rules then become legal; but otherwise 
they remain moral rules only. 

Religion (. shulyb) is based on belief, but law contains no 
ingredient of belief. This is one point on which the two radi¬ 
cally differ from each other. In ancient times, worship and 
government were one (. uiisei-itchi ) and religion was confounded 
with government and law ; but, at present, religion has parted 
company with government and law. In ancient times, again, it 
was believed that law was derived from God as well as religious 
commands ; but the view generally accepted now is that law is 
not the handiwork of God. It was perhaps as a mere policy on 
the pait of the lawgiver, who aimed at securing permanent and 
unquestioned observance of his commands, that it was confidently 
declared that law was ordained by the Deity. 


LEGAL RIGHTS. 


10 / 


CHAPTER 18 . 

LEGAL RIGHTS. 

SECTION 1. 

Nature of Rights. 

Rights (kenri) arc the products of law : there are no rights 
where there is no law. Rights implied in phrases such as 
natural rights (shiten no kenri), rights inherent in man {tempi- 
jinktn), the equality of the sexes (danjo doken ) are not lights 
from the legal point of view. Right and law go hand in hand : 
persons have rights only where law extends protection to them. 
It is for this reason that in certain foreign languages, right and 
law arc represented by the same word. As right and law arc 
thus identical in a sense, so rights and duties arc identical things 
regarded from different points of view. What Is a right from 
the view-point of the creditor is a duty from the view-point of 
the debtor. To ask which has come into existence first-right 
or law—would be as idle as to ask which has come into ex¬ 
istence first in a monarchy—the sovereign or the people. 

As to the nature of “ right," there arc three different 
theories, namely:— 

(1) 7 hat right is freedom. —According to this view, right 
is the boundary determined by law within which persons may 
act freely. Peisons have the right to act within the boundary 
of freedom prescribed to them, but they have no right to act out¬ 
side such boundary; 

(2) That right is interest.— This is a view advocated by the 
English utilitarian school and also by many German jurists. 
Ihcring, for example, affirms that right is interest protected by 
law, more especially, the right of action ( soken ); and the same 
view is also adopted by Merkel and Bentham ; 

(3) That right is power, —According to this theory, law is 
made by the stronger portion of a body or organization, and 
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right is what is conferred by such stronger portion by its power. 

It is by the power which it implies that right places restraint 
upon the power of others. As to by whom that power is 
bestowed, supposing right to be power, opinions differ, some 
affirming (r) that it is power given by God, others (2) that it is t 
power given by the sovereign, and others, agtu'n, (3) that it is 
power given by the whole people. • 

From what has been said, right may now be defined as 
follows:— 

" Right is that by virtue of which an action or omission 
can be compulsorily required, under the protection of 
law, against a person or body (organization) other 
than oneself.” 

Analyzed more minutely, this definition means 

r. That right is protected by law t rights other than those 
protected by law are not “ rights " ; 

2 That right is compulsory because it is protected by 

law; 

3 That right compels an act to be done or not to be 

done; 

4 Thatright operates against personsorbodies(organizations) 

other than oneself. It may operate cither against a 
specific peison or against persons in general. Accord¬ 
ing to an old-fashioned theory, rights arc classified into 
(1) rights against persons (taijin-ken) and (2) rights 
against things {tmdutsn-ktn). But the relation between 
persons and things is not a relation of right. When a 
person is said t<? have a right of ownership in a thing, 
it floes not mean that lie lias a right against the 
thing, but that he has a right against other perspns in 
regard to that thing. Thus, even if a horse owned 
by a certain person runs away, that fact alone bestows 
no right upon him against any other person—that is 
to say, he lias no right against the horse itself. 

The means by which rights arc protected arc actions. An 
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action is a process by whicli the power implied in a right is 
evoked by the authority of the Court against the transgressor upon 
the said right. Though recourse is usually had to the power 
of the law for the protection of rights, persons are sometimes 
permitted to help themselves. Such self-help is, however, neither 
more nor less than a reflection of the power of the law, because 
self-help is legal and legitimate only where it is specially per¬ 
mitted by law. 

SECTION 2. 

Classes of Rights. 

‘ The more important classifications of which lights arc sus¬ 
ceptible arc as follows :—' 

(1) Principal rights (. s/u-tahi kenri ) and accessory rights 
( jit-tarn henYi). —Principal rights are rights which exist indepen¬ 
dently of other rights ; while accessory rights arc rights which 
exist depcndcntly on other rights. This classification b useful 
for determining the effect of a right. For example, an obliga¬ 
tion is a principal right, while a right of pledge or mortgage is 
an accessory right. An accessory right is extinguished simul¬ 
taneously with the extinction of the principal right; but an 
accessory right may be terminated without the principal right 
being terminated as a necessary result; 

(2) Public rights {kdketi) and private rights (shihen ):— 
The classification of rights into public and private rights is 
practically valuable because all persons arc not enabled to enjoy 
both public and private rights. For example, even though the 
Civil Code (Art. 2) provides that foreigners enjoy private rights, 
it would be difficult to decide whether they should be enabled 
to enjoy a given right unless there was a fixed standard by which 
private can be clearly distinguished from public rights. There 
are various theories .as to what constitutes a standard of distinc¬ 
tion between public aud private rights ; but the more important 
of them are as follows :— 

a, That rights provided for in public laws arc public 
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rights, while rights provided for in private laws arc private 
rights —for example, rights under the Criminal Code arc public 
rights, while rights under the Civil Code are private rights.— 
But this standard is not always reliable, because the Constitution 
—which is a public law—provides for private rights such as the 
inviolability of ownership and the inviolability of domiciles; 
while the Bankruptcy Lmo —which is a private law —contains 
provisions preventing rights under public laws from being rc- 
bestowed on persons who have been condemned for fraudulent 
bankruptcy—that is, the Law provides for a public right to 
refuse rehabilitation to such j>ersons ; 

b. That public rights are rights which determine the rela¬ 
tions between the State and individuals; and private rights are 
rights which determine the relations among individuals them- 
selves .—But this, too, is not a perfectly sound standard, because 
the relations between the State and individuals may sometimes 
be relations of private rights, as in the case of contract works, 
while the relations among individuals themselves arc sometimes 
relations of public rights, as relations involved in election ; 

c. That rights relating to public interests are public rights, 
while rights relating to private interests are private rights .— 
But this view is ambiguous because it is, first of all, uncertain 
what arc rights relating to public rights and whit arc rights 
relating to private interests ; 

d. It appears correct' to assume that public rights arc 
rights which the State bestows on individuals in matters which 
directly relate to the order of the State ; and that private rights 
.are rights bestowed on individuals in matters other than those 
above mentioned; 

( 3 ) Rights against specific persons or rights against persons 
(taijin-hen) and rights against persons ingeneral or rights against 
the worid (taisei-ken ),—For example, the right of a seller to 
receive payment of the purchase-money from the buyer is a right 
against a specific person —the buyer—, while the inviolability of 
Ownership and each man’s right against insult are rights against 
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any and every person. They are, therefore, said to be rights 
against the whole world, But even third persons arc bound to 
respect rights against specific persons. In this sense, rights 
against specific persons are also rights against persons in general; 
but rights against persons in general are not necessarily rights 
against specific persons. The practical advantage of this dis¬ 
tinction consists in the fact that it enables one to determine against 
whom an action or omission can be demanded by virtue of a 
given right; 

(4) General rights (/utsu-ken ) and special rights {tokubetsu- 
hen ).—General rights arc rights bestowed by general law on 
persons in general; while special rights are rights bestowed by 
special law on certain persons only. For example, it is by 
virtue of a general right that every person is protected from 
injuries to his life or person ; while it is thanks to a special right 
that certain students enjoy a temporary exemption from enlist¬ 
ment, or that persons jxwscssing a title of nobility and court 
rank arc not liable to detention until certain formalities have 
been observed ; 

(5) Individual rights {koletsu-ken) and joint rights (ky odd- 
ken).—An individual right is a right which belongs to a single 
person, as when a person owns a horse ; while a joint right is a 
right which is held by two or more persons in respect to one 
and the same subject-matter, as when " A ” and “ B ” conjointly 
exercise a right in respect to a house, or when an author and 
his publisher possess a copyright in common in regard to a cer¬ 
tain book. This classification is necessary in order to determine 
by whom a given right is to be exercised, and how, and in what 
manner, it is to be exercised and disposed of. 

SECTION 3- * 

Subjects of Rights. 

The subject (in a grammatical sense) of a right (kenri no 
s/utlai) is a person, and, as to who should be enabled to enjoy 
rights, this is a matter which each state decides at its discretion. 
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A “ person " {hito) in this connection, therefore, is to be regard¬ 
ed as anything which the State has enabled to be the subject of 
rights. In regard to persons, it is necessary to consider the 
following questions, namely, (i) what are persons, (2) at what 
time persons come into existence and (3) where persons arc 
regarded as such. 

As to who or what arc persons, the question is to be con¬ 
sidered under two heads—(1) what arc natural persons ( silicon- 
/in) and (2) what arc juridical persons (l/ojiti). Natural persons 
are not necessarily persons in law, such having been the case 
with slaves in former days. Foreigners, too, were sometimes 
not regarded as persons in countries other than the country to 
which they belonged, even though they were natural jwrsons. 
Under modern law, however, natural persons arc always persons 
—that is, subjects of rights. Slavery is tabooed by the law 
of every civilized country. Thus, what arc natural persons is 
now a question of anthropology rather than of law. According 
to the law of ancient Rome, the* conditions for being persons, 
were held to be (1) that they were serrated from the body of 
the mother—that is, they were born, (2) that they lived after 
birth, and (3) that they were not monsters. But to say that 
what is not born is .not a person is not an answer to the question 
— what is a person ?—, but rather to the question—at what time 
a person comes into existence ? To say that a child in the 
womb is not a person is, after oil, tantamount to saying that it is 
not a person until it leaves the womb. But under the laws of 
various countries, a child in the womb is regarded as'already 
born, and treated as a person so far as certain special relations are 
concerned. Art. 721 of the Japanese Civil Code, for example, 
provides that a child en venire sa wire is regarded as already born 
with regard to the right of claiming compensation for damages; 
and Art. 968 of the same Code provides that a child en ventre 
sa wire is regarded as already born in regard to the succession 
to a house, but that the foregoing provision does not apply when 
the child is still-born. 
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What persons arc treated as such is a question which it is 
nowadays quite unnecessary to consider, so far as natural 
persons are concerned ; because what arc persons in one country 
must necessarily be permitted to be subjects of rights in. 
other countries. To treat foreigners as slaves is a practice, 
which is not sanctioned by modern laws. But the question is a 
very interesting one, so far as juridical persons are concerned. 

A juridical person is an aggregate of persons or things, 
which, by virtue of legal provisions, is permitted to be the sub¬ 
ject of rights ; but exactly what are to be considered as juridical 
persons is a piattcr. to be determined by the law of caoh 
country. Juridical persons arc tints what arc regarded as 
persons by the fiction of law (though there arc. persons who 
hold the opposite view, and assert that juridical persons exist 
really and actually and not by a legal fiction). The law of a 
country operating, as a rule, only within the boundaries of that 
country, it is self-evident that what arc permitted to be juridical 
[>crsons in one country cannot at once be regarded as such in 
another country, unless, indeed, the latter country has, by 
domestic law, provided that what arc juridical persons in another 
country shall be juridical persons in that country also, or has by 
treaty agreed to treat foreign juridical persons on the same foot- 
ing as native ones (in reference vide Civil Code, Art. 36); 

Persons arc possessed of legal • capacity—that is, of legal 
qualification for enjoying or exercising rights. Capacity is thus 
classified into (1) capacity of right—that is, legal qualification for 
enjoying rights and bearing duties, and (2) capacity of action— 
that is, legal qualification for causing acts to take effect in law, 
whether they arc legal or illegal (in • reference see Chapter 14). 
The existence of persons docs not always and necessarily imply 
the existence of full legal capacity, because in the case of natural 
persons, persons may exist without possessing full legal capacity ; 
but in the case of juridical persons, they always possess capacity 
so long as they exist. 

For physiological and other considerations, natural persons 
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arc differentiated in legal value. Thus, persons of full age arc 
distinguished from minors in regard to rights and duties : minors 
ate. placed under the supervision of guardians and arc also 
exempted from the duty to serve id the Army or Navy. Mar¬ 
ried persons arc not on the same footing as those unmarried in 
regard to rights and duties: married women cannot acquire or 
transfer property without the permission of their husbands, and 
neither husband nor wife can contract marriage with another 
person, so long as their marital relation is not dissolved. Further 
differences arc made in respect to rights and dirties according to 
whether persons are weak-minded or otherwise, or whether they 
arc legitimate or illegitimate by birth. 

Persons may be cither (i) natives (iinikukujin) or (2) for¬ 
eigners {givaikoktijin). Art. 18 of the Jai»ncsc Constitution 
provides that the conditions necessary for being a Japanese 
subject shall be determined by law, and the conditions in 
question are determined by the Taw of Nationality of the year 
1899. All persons other than Japanese subjects are foreigners ; 
and so persons who belong to no country whatsoever arc also 
foreigners. Persons who arc Japanese subjects may be clas¬ 
sified as follows in view of tltd causes by which they have 
become Japanese 

1 Those who arc Japanese subjects by birth ; 

2 Those who have become Japanese subjects by natu- 
'' n - ’ ralization; 

"3 Those who have become Japanese subjects l»y mar- 
Hage; 

.” • 4 Those Who Have become Japanese subjects by nyufu- 

• !•• •••' noti-irt (marriage by which men enter the houses of 

' their wives who are heads of houses) { . “ 

• $ Those who, having been Japanese subjects originally 

, ’ . arid then become foreigners, have again become 

V . Japanese subjects; 

6 Those who have become Japanese subjects by adop> 

tionr 
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7 Those who have become Japanese subjects by recog¬ 
nition (acknowledgment); 

!. 8 Those who have become Japanese subjects because 
of the cession to Japan of a foreign territory which 
they inhabit; 

9 Those who, being wives, liavc become Japanese sub¬ 

jects because their husbands have become Japanese 
subjects; 

10 Those who, being children in minority, have become 

Japanese subjects because their foreign father and 
mother have become Japanese subjects. " r. 

1. We have already seen who are Japanese subjects by 

birth (vide P. 91). ' . • 1 1 ‘ ...••« 

2. Persons become Japanese subjects by naturalization 
when they acquire Japanese nationality according to their desire. 
In order that foreigners may be naturalized, the following 
conditions must be fulfilled, namely 

(1) That they hi\ve been domiciled in Japan for at least 

five years consecutively prior to naturalization ; 

(2) That they arc at least full twenty years of age and 

possess legal capacity according to the law of their 
home country ; 

(3) That they arc of good conduct aqd behaviour 

•, (4) That they arc possessed of property or ability suffi¬ 
cient to lead an independent livelihood ; •' ■ I 

(5) That they possess no nationality, or that they arc to 
lose their nationality as a consequence of the acquisi¬ 
tion of Japanese nationality. 

3 and 4. Persons become Japanese subjects by marriage, 
when foreign women arc married to Japanese men. When 
Japanese women are married to foreign men, the Japanese 
women become foreigners, instead of the foreign men becoming 
Japanese subjects. Bat when foreign men are married * ttf 
Japanese women who aj*e heads of houses and enter such houses, 
the men become Japanese subjects.' ; 
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5. In order that persons who, having originally been Japa¬ 
nese subjects, have become foreigners may become Japanese 
subjects again, they are not required to pass through the tedious 
process of naturalization, because they were originally Japanese 
subjects. Persons under this heading may be classified into (1) 
persons who have lost Japanese nationality and become for¬ 
eigners because of their marriage with foreigners; these may 
recover Japanese nationality with the permission of the Home 
Minister, if they arc domiciled in Japan after the dissolution of 
their marriage ; and (2) persons who have lost Japanese nation¬ 
ality and become foreigners according to their own desire or in 
company with their parents or their husbands ; these may also 
recover Japanese nationality with the permission of the Home 
Minister if they arc domiciled in Japan. 

6. As regards persons who become Japanese subjects in 
consequence of their being adopted by Japanese subjects, it is 
unnecessary to give any detailed explanation. 

, 7. Foreigners in minority become Japanese subjects, when 

their father or mother, who arc Japanese subjects, recognize or 
acknowledge tlicm to be their children; but for^this purpose 
it is essential in the case of female minors, that they should not 
be the wives of foreigners, because if wives of foreigners could 
be converted into Japanese subjects by recognition at will, it 
would give rise to the anomalous result of the wives belonging 
to a nationality different from that of their husbands. 

8. That the inhabitants of a foreign territory become 
Japanese subjects when such foreign territory is ceded to Japan 
is a matter which is not contemplated in the Iaw of Nationality. 
But as actual illustrations of this, we may mention the fact that 
the Chinamen inhabiting Formosa became Japanese subjects 
when thht island was included in the territory of the Empire 
of Japan, and the fact that on the cession or part of S&ghalien 
the Inhabitants thereof became Japanese subjects ipso facto. 

9, When husbands who are foreigners become Japanese 
subjects, their wives, too, become so, since, otherwise, various 
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inconveniences would result because of the possible conflict 
between the laws of the countries, to which the husbands and 
wives severally belong, in regard to their respective rights 
and duties. 

10. It is for the same reason that when parents who are 
foreigners become Japanese subjects, their children who are 
minors also become Japanese subjects. 

The practical advantage of distinguishing natives from 
foreigners lies in the fact that foreigners do not enjoy the same 
rights or bear the same duties as natives. The more important 
of the differences between natives and foreigners in this respect 
are as follows :— ' 

1. Even if a native of one country resides in another country 
it is merely a temporary phenomenon. * Even though he may 
desire permanently to reside in that country, he must leave it if the 
authorities of the latter country order him to do so» But the 
subjects of a country have a right to live within the bounds tif 
their country. In other words, the State has the right to banish 
foreigners from her boundaries and refuse to permit their landing 
on her territory; but she cannot banish native subjects of 
her own from the country, nor has she the right to refuse 
admission to them--when they come home from foreign 
pa its. In history, however, we meet with many instances of a 
state having banished from the country persons who l>clongcd 
to that state by nationality, the most notable event of this kind in 
recent times l>eing the banishment of certain French noblemen 
from France. But such a practice is not legally recognized 
at the present day ; 

2. The State has the right to demand certain specific acts 
from her subjects, such as service in the Army or Navy and 
the payment of certain taxs; and subjects arc not relieved 
from such duties, even though they may go abroad ; 

3. The State has the right to protect her own subjects, even 
when they are in foreign countries—that is, subjects of a country 
fcnjoy the protection of such country,-even when they are in a 
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foreign land, such protection being accorded by the Minister, 
Consuls, and mcn-of-war sent out by their.home country, offer¬ 
ing them shelter in case of danger, rescuing them when ship¬ 
wrecked, granting public authcntification in regard to various 
acts under private law, such as marriage and succession, and so 
on. These matters are usually provided for in detail by the 
law of each country. It is not by right, but by a special treaty, 
or at a special request, that one country protects subjects of a 
second country who arc resident in a third country ; 

4. The State lias a right to demand that her subjects be 
faithful and obedient to her commands. It is true that even 
foreigners are bound to obey the commands of the state in the 
territory of which they temporarily reside, except those relating 
to political and military rights and duties. But even in matters 
in respect to which obedience is required from them, foreigners 
arf bound to obey the law of the country only so long hs they 
arc resident there ; they arc not, like natives, bound to do so, 
even after they have left the country. Besides, the right to pro¬ 
vide for personal matters of individuals vests exclusively ip their 
liome country.* In short, natives arc bound absolutely to obey 
tlie law of the country in all matters ; but foreigners arc bound 
to obey the same only in respect of certain relations and in 
certain cases; 

; As for the enjoyment of private rights, there is more or less 
difference between the laws of various countries. Japanese law, 
like die laws of die majority of other countries, treats natives 
and foreigners on an equal footing in respect of private rights, 
except those which arc forbidden by law or ordinance or treaty 
{Civil Code, Art, 2). It is considered, as a niatter of course, that 
foreigners should be disqualified for political rights ; and special 
provisions are inserted in the Law of Election of the Members of 
the House of Representatives, the I mu for the Organisation of 
Urban and Rural Prefectures, tlic Law for the Organisation of 
Districts, die law Concerning P#ice Police, etc. The more 
important priyatc rights, which foreigners cannot enjoy are (1) 
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the right to hold shares of the Bank of Japan, the Yokohama 
Specie Bank and the so-called “ Agricultural arid Industrial 
Banks ” {Governincut Decree No. 32 of the year 1882, fniptriul 
Ordinance No. 29 of the year 1887, Jjnv Concerning Agricul¬ 
tural and Industrial Hanks of the year 1896), (2) the right to 
be members or brokers of Exchanges {/aw No. 5 of the yt'ar’ 
>893), (3) the right to become barristers {law No. 7 of the year 
>893). ( 4 ) the right to own ships {Dnv No. 46 of the year 1899), 

(5) the right to be owners of mines {/mu No. 35 of the year 1905), 

(6) the right of " placermining " {Law No. I3 of the year 1909) 
and (7) the right to become pilots (/mu No. 63 of the year 

I899). 

’ SECTION 4- 

(Objects of Rights. 

The objects of rights (keuri no kyakntai) are things {mono). 
The Japanese Civil Code limits " things ” to material things. 
“ Things,” however, in the wider acceptation of the term, should 
be taken as including immaterial (non-corporcal)thihgs. " Things” 
admit of the following classifications:— • 

1. J)/ova Ides {dosan) and immovables J'nddsan) t — Movables 
are things which can be easily moved from place to place ; while 
immovables are things which arc fixtures to land and arc not 
destined to be moved about {Civil Code , Art. 86). For example, 
boots and shoes arc movables, while lands and buildings are 
immovables. Dwelling houses and other buildings can be re¬ 
moved from place to place but they arc intended to be fixed to, 
and not to be separated from, land ; and so they arc usually 
included among immovables. The practical advantage of dis¬ 
tinguishing movables from immovables is derived from the fact 
that the two are differently treated in law. For example, im- 
rtiovables require registration ; but movables arc not registered 
{Civil Code, Artst 177 and 178). Immovables can be mortgag¬ 
ed, but movables cannot {Civil Code, 569) ; 

2 . Negotiable or assignable things (yuau-butsu) and non- 
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negotiable or non-assignablc things (fuyusu-butsu ).—Negotiable 
things are things which can be the subject-matter of transactions ; 
while non-negotiablc things arc things which arc not fit to be the 
subject-matter of transactions. Res sacrae in Roman law, for 
example, the sun and moon, seas and oceans, the air, etc., are 
non-negotiablc things; while articles of food and drink, chairs 
and tables, etc. arc negotiable things. It is true that there arc 
articles, like poison, gunpowder, tobacco, camphor, etc., which 
it is forbidden to deal in except with official permission ; but 
these are not absolutely non-ncgotiablc things. Things, how¬ 
ever, which, like obscene pictures, are apprehended to be detri¬ 
mental to good morals arc non-negotiablc things because they 
cannot be the legal subject-matter of transactions under any cir¬ 
cumstances ; 

(3) Principal things ( shubntsu ) and accessory things (/«- 
butsn).— A principal thing is a thing which serves its purpose 
independently ; while an accessory thing is a thing which serves 
its purj>osc only when attached to something else. Art. 87, par. 
1 of the Civil Code provides tliat when the owner of a thing has 
attached tp it another thing owned by him for its |>crmanent 
use, the‘thing which is attached is an accessory thing. Thus, a 
safe is a principal thing while a key attached to it is an accessory 
thing. The real advantage of the distinction is felt because a 
juristic act relating to a principal thing extends to the accessory 
thing, unless there be a special stipulation to the contrary ( Civil 
Code, Art. 87, par. 2). A princi[»l thing and an accessory 
thing must be entirely different things. A thing contained or 
included in another, as a drawer in a chest of drawers, is not an 
accessory tiling; In the same way, interest is not a thing acces¬ 
sory to the principal; 

4. Exchangeable things (daitai-butsu) 0/ non-specific things- 
( futokutei-butsu) and non-cxchangeabTc things ( fudaitai-butsu ). 
or specific things (lokutci butsu) ( Civil Code, Arts. 400 and 401). 
—A thing which can be replaced by another of the same nature 
and quantity is an exchangeable or fungible thing; while a 
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thing which cannot be so replaced is a non-exchangeable oi 
specific thing. For example, one ton of rice fe an exchangeable 
thing, but the rice contained in a particular box is a non-cx- 
cliangcable thing.. The genealogical record of a family, and the 
armour worn by a certain renowned warrior of olden times arc 
things which cannot be replaced by others; and so they arc 
non-exchangeable. This distinction is of practical value in con¬ 
nection with the performance of a contract. For example, whi/if 
one bushel of rice is borrowed, the debtor is not bound to return 
the identical, rice but may perform his obligation by returning' 
one bushel of rice of the same kind and quality ; . • i 

5. Divisible things (habwibtitsu) and indivisible things 
{fukabun-butsu ).—Things which, can be divided without their 
value being lessened, as, for example, rice, oil, etc. arc divisible 
things ; while a thing, like a picture, a live cow or a gem, which, 
if divided, will cease to serve its. essential purpose or be reduced 
in value is an indivisible thing. It is not that a thing is said to 
be divisible or indivisible according to whether it is actually and 
physically divisible or indivisible ; 

6. Consumable things (shohi-butsu) and non-consumable 
things (hishohi butsu) (Civil Code . Art. 58 ;).*-»A consumable 
tiling (a thing for consumption) is one which, if once used; is 
extinguished or altered in form, as, for example, tobacco, fish, 
game, etc.; while a non-consumable thing (a thing not for con¬ 
sumption) is one which, though used, is neither extinguished 
nor altered in form, as a house, gun or ship. This distinction, 
too, is of great practical value in connection with the perform¬ 
ance of a contract; 

7. Material things ( yutai-lmtsu) and immaterial things 
(mutai-butsu) (Civil Code, Art. 85 and Criminal Code, Art. 
245).—A material thing is property (anything possessing mone¬ 
tary value) which occupies space and is visible to sight—as, for 
example, a house, ship, etc.; while things like gas and light are 
immaterial things. The use of this distinction is derived from 
the fact that the two arc not always governed by the same law. 
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For example, material things are fit objects of attachment (legal 
seizure) but immaterial things arc not; 

8. Owned things (yuslu-butsu) atul ownerless things (mu- 
sMulsu) (Civil Code, Art. 239).—An owncd.thing is one which 
is subject to a right of some person or other ; while an ownerless 
thing is one in respect to which nobody claims any right what¬ 
soever. Ownerless things, however) are transformed into owned 
things when they come under the right of some person. For 
example, birds in the air and fish in the sea are ownerless 
tilings; but they become owned things when they are caught by 
fowlers or fishers. 


CHAPTER 19. 

LEGAL DUTIES. 

A legal duty (hdritsujo no gintn) is an obligation, enforce¬ 
able by law, to do, or omit to do, an act. This is a definition of 
a legal duty as viewed by itself. When viewed in connection 
with a right, a duty may be defined as that submission to a right 
which can be exacted, and enforced, by law. 


BOOK II. 


CHAPTER I. 

' CONSTITUTION AND IMPERIAL HOUSE LAW. 

SECTION r. 

Introduction. 

(A) In CHteral. 

The Constitution {Kempd) of the Japanese Empire is a 
rigid one. It embodies those regulations which form the fun¬ 
damental organization of the State, defines the powers of tlic 
direct and immediate organs thereof, and determines the rights,, 
privileges and obligations of subjects. 

The Imperial House Law (Kwdshtlsu Tempan) consists of 
organic regulations relating to the interml affairs of tlie Imperial 
House, ... 

(B) Form of Government. 

The Japanese form of government is a constitutional 
monarchy, inasmuch as, while the sovereign power technically 
vests in the Emperor, limitations are imposed upon the latter as 
to the organs by means of which such power is to be exercised 
in actual practice (Constitution Arts. 5 , 55 and 57). 

(C) Principle of Hereditary Succession. 

The monarchy is,hereditary, and the principles of the Salic 
Law which have been adopted specifically exclude females from 
the throne. 
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SECTION 2. 

(A) The Emperor {Tamo). 

All sovereign powers vest and combine in the person of the 
Emperor, and, within the scope of the Constitution, the Imperial 
will is regarded as that of the State. In some countries—notably 
in Great Britain—the government is carried on conjointly by 
Crown and Parliament, and in others—such as Greece and 
Belgium—sovereign powers are regarded as vesting in common 
in Crown and Parliament, and as emanating from the people ; 
but the underlying theory of Japanese constitutional law—itself 
a mixture of ancient and modern ideas in a semi-German dress 
—must be carefully distinguished from that of the other consti¬ 
tutions to which allusion has been made {Constitution Art. 4). 
The Emperor is described as being " a descendant of the Gods,” 
and his person is deemed to be absolutely sacred and inviolable. 
He Is not liable to be called to account for any act whatsoever, 
and by reason of the theory embodied in the maxim rex non 
potest peccare, he cannot, under any circumstances, be liable to 
legal punishment {Constitution Art. 3). 

(B) Imperial derogatives. 

The Emperor enjoys supreme power {fatten) —i.e.— certain 
powers which he can exercise at his personal discretion, that is, 
without obtaining the previous consent of the Diet. Aits. 6 to 
16 of the Constitution vest in the. Emperor {infer alia) the 
following powers:— . 

,r I. To declare war and make peace (Art. 13); 

To assume supreme command of the Army and Navy 
• (Art. 11) and to determine the organization and peace 
standing of both Services (Art. 12); 

3. To proclaim a state of siege (Art. 14)'; 

To conclude treaties (Art. 13) ; 

, - 5 - To convoke the Imperial Diet*, open, close and prorogue 
it and dissolve the House of Representatives (Art. 7) 
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6. To give sanction to laws and order them to be promul¬ 

gated and enforced (Art. 6); 

7. To issue ordinances (Ait9. 8 and 9); 

8. To appoint and dismiss civil and military officials (Art. 

10); 

9. To confer titles of nobility, rank, orders and other titles 

of honour (Art. 15); 

10. To order amnesty, pardon, commutation of punishments 
and rehabilitation (Art. 16). 

SECTION 3. 

Vacancy of, and Succession to, the Throne.. 

As previously stated, only male descendants in the male 
line can succeed to the Throne, female descendants and male 
descendants in the female line being debarred from such succes¬ 
sion {Constitution Art. 2 and Imperial House Law Art. 1). 

(A) Order of Succession tothe Throne. 

1. The Imperial eldest son ; 

2. If there be no Imperial eldest son, the Imperial eldest 

grandson; ' • 

3. If there be neither Imperial eldest son nor any male 

descendant of his, the Imperial son next in age and 
his descendants; 

4. If there be neither Imperial sons nor any male descend¬ 

ant of theirs, an Imperial brother and his descendants ; 

5. If there be no Imperial brother nor any male descend¬ 

ants of his, an Imperial uncle and his descendants; 

6. If there be no Imperial uncle nor any male descendant 

of his, the next nearest member among the rest of the 
Imperial Family. 

Among the Imperial brothers, and among remoter Imperial 
relations (of the same degree of relationship), precedence is given 
to the descendants of full blood over those of half blood, and to 
the elder over the younger. (.Imperial House Jaw Arts. 2-8.) 
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Should the Imperial heir be suffering from an incurable and 
serious disease, or should any ‘other weighty obstacle exist in 
regard to him, the order of succession mentioned above may be 
altered with the advice of the Imperial Family Council and of 
the Privy Council (Imperial House Law Art. 9). It should, 
however, be noted that a change in the order of succession does 
not imply the loss on the part of the Imperial heir of the right 
to ascend the Throne. 

Between the vacancy of, and the succession to, the Throne 
there Is no interregnum, on the principle of rex nunquam moritur ; 
therefore even if an Emperor should die leaving his consort 
.enceinte with his first child, the question of succession is decided 
without any regard to the. nasciturns. This provision differs 
from the case of succession to an ordinary family, because in the 
latter case it is specially provided in Art. 968 of the Civil Code 
that a child in the womb is regarded as already born. 

(B) Coronation Ceremonies 'Soi’iii-s/iiki). 

These ceremonies are simply performed to commemorate a 
succession to the Throne with befitting solemnity, but such 
ceremonies do not indicate the starting-point of the succession 
(;Imperial House Tjnv Art. 11). 

SECTION 4. 

Regency (Scssei). 

A Regency is an organ of the State (of a temporary nature) 
which exercises sovereign powers in place of the Emperor, when 
the latter is a minor or is prevented by some permanent obstacle 
from personally governing. When the Emperor is in minority 
—that is, when he is under 18 years of age**-a Regency is 
always instituted. When he is prevented, by some permanent 
obstacle, from governing personally, the institution of a Regency 

* In the case of ordinary persons, .majority is fixed *at full twenty 
year* (Civil Code Art. 3). 
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is decided upon by the Imperial Family Council and the Privy 
Council, such institution being proposed either by the Imperial 
Family Council or by the Privy Council. 

(A) The Regent is not the Guardian of the limpcror. 

The Regent is not the guardian of the Kmporor, inasmuch 
as, while a guardian is an organ of a private individual and rep¬ 
resents the latter in regard to property and personal rights, the 
Regent is an organ of the State and exercises sovereign powers. 
Moreover, the Regent is neither a curator nor a proxy. Rightk 
according to public law do not admit of representation. 

(B) Imperial Governor ( Taifu). 

Though Art. 26 of the Imperial House hnv provides for 
an Imperial Governor, the Imperial Governor has no connection 
with sovereign powers, his exclusive function being to attend to 
matters relating to the bringing up and education of the Emperor. 
An Imperial Governor is nominated by the preceding Emperor, 
Should no such nomination have been made by the preceding 
Emperor, a Governor is appointed by the Regent with the advice 
of the Imperial Family Council and of the Privy Council. Nei¬ 
ther the Regent nor any of his descendants can be appointed 
Imperial Governor. ( Imperial House Ijnv Arts. 26-29.) 

(C) Reavers and Status of Regent. 

The Regent governs in place of the Emperor (Constitution 
Art. 17, 2) the only limitation being that specified in Art. 75 of 
the Constitution— namely, that no modification can be introduced 
into the Constitution or into the Imperial House Law during the 
time of a Regency. The Regent exercises not only supreme 
power but sovereign powers in general, therefore he must, like 
the Emperor, be regarded as sacred and inviolable. 

(D) Liability of Regent after Retirement. 

As to whether the Regent can be held responsible, after he 
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has ceased to be such, for acts done by him while Regent, cer¬ 
tain jurists answer the question in the affirmative; but there 
being no provision in the Japanese Constitution concerning this 
point, it would seem proper to conclude that he cannot be held 
responsible for such acts. 

(E) Qualifications of Regent. 

To qualify as a Regent, a person must be (i) a member of 
the Imperial Family and (2) of full age. The KwO/aishu (Imperial 
son and heir) and Kwbtaison (Imperial grandson and heir) attain 
majority at full 18 years of age as well as the Emperor, but the 
rest of the Imperial Family do so at full 20 years of age. 

(F) Order of Regency. 

The order in which a member of the Imperial Family be¬ 
comes Regent is as follows ( Imperial House Law Arts. 20 

22):- 

1. The Kwotaishi (Imperial son and heir); 

2. The Kwotaison (Imperial grandson and heir); 

3. If there is neither Kwotaishi nor Kwdtaison, or if the 

Kwotaishi or Kwdtaison is still a minor, a male member 
of the Imperial Family becomes Regent according to 
the order of succession to the throne ; 

4. The Empress; 

5. The Empress Dowager ; 

6. The Grand Empress Dowager ; 

7. If there be none of the above, a female member of the 

Imperial Family becomes Regent according to the 
. order of succession to the throne. 

A female member of the Imperial Family who can become 
Regent must be (Imperial House law Art. 23)'* 

(<?) One who is not yet married ; 

(£) One who having been married to a member of the same 
' ■ • 1 family has lost her consort; or * 
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(c) One who having been married into another family has 
subsequently returned to the Imperial Family. 

(G) Changes in Order of Regency. . 

In case one who, in regular Course, should become Regent 
is prevented from so doing, the order of the Regency may be 
changed with the advice of the Imperial Family Council and of 
the Privy Council. If, on account of the minority of the nearest 
related member of the Imperial Family, or for some other cause, 
another member has assumed the Regency, the latter continues 
Regent even after the attainment of majority by the nearest re¬ 
lated member or tlve cessation of the other cause, except when 
the said nearest related member Is the Kwdtaishi or Kivolaison 
{Imperial House Imv Art. 24). 

(H) Termination of Regency. 

The causes for which the Regency is terminated are as- 
follows:— 

1. The death of the Emperor; 

2 . The death of the Regent; 

3. When the Emperor attains his majority, or when tire 

permanent obstacle by which he has been prevented 
from personally governing ceases (whether the obstacle 
lias ceased or not—a question which cannot be so easily 
ascertained as the attainment of majority—being, it 
would seem, decided by the Imperial Family Council 
and the Privy Council); 

4. When the Regent himself is prevented from acting by 

some obstacle, whether he is prevented from acting or 
not being decided also by the Imperial Family Council 
and the Privy Council {Imperial House Law Art. 25); 

5. When the Regent who is a female is married (mdrriage 

being a cause terminating the Regency, a female 
Regent can enter into the marriage state only with the 
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: . t v .. advice of the Imperial Family Council and the Privy 
.Council); . ' 

6. A person next in order having become Regent because 
of the Kwbtaishi or KwDtaison being in minority or pre¬ 
vented by some obstacle, the Kwbtaishi or Kwotaison 
. attains his majority or such obstacle ceases. 

• I • * I ' 

‘ SECTION 5 - • ‘ 

' • . Rights and Duties of Subjects. , 

Subjects (shitmnm) are the people in general of a State or¬ 
ganized-as a monarchy. Subjects have the right to receive pro¬ 
tection from the State, while at the same time they arc charged 
with the duty absolutely to submit to the State. The rights of 
subjects, as given in Chapter 2 of the.Constitution, arc : 

I. Eligibility'for civil and military appointments (Art. 19) i 
. 2. Liberty of residence and change of abode (Art. 22); 

3. Liberty in regard to speech and publication (Art. 29)'; 

4. Liberty in ragard to public meetings and associations 

(Art. 29 and Peace Police Imw) ; _ . 

- 5. Right to present petitions (Art. 30 and Ijrw of the Houses 
!.a. . Arts. 62-71); . : .. . v . 

.; 6 .‘ Right of being tried by judges determined by law (Art. 
. ’• 24 and Zfp of the Constitution of the Courts of 

' 1 Justice) . 

»• 7; Inviolability of domiciles and their freedom from search 

(Art. 25); •. . . . 

. 8. • Secrecy of letters (Art. 26 and Postal Law, Art. 44) ; 

9. Right of not being arrested, detained, tried or punished, 
1 ' • except according todaw (Art. 23); 

., 10 . -Inviolability of property rights (Art. 27); • 

II. Freedom of religious belief and worship (Art 28). 

• . The rights enumerated above arc all subject to the limita¬ 
tions imposed by laws and ordinances in general, and in par- 
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ticular by the Ordinance re the Proclamation of a State of Siege 
(.Decree No. 36 of the year 1882). 

Generally speaking, the duties of subjects consist in abso¬ 
lutely submitting to the State and acting in conformity with re¬ 
gularly promulgated laws and ordinances. The duties, however, 
which are specially imposed by the Constitution upon subjects 
are two, namely, (3) the duty to serve in the Army and Navy 
(Art. 20) and (2) the duty to pay taxes (Art. 21). 

• SECTION 6. • 

Ministers of State (Kokumu Daijin). 

Art. 55 of the Constitution provides that the respective 
Ministers of State shall give their advice to the Emperor and be 
responsible to him for the same. Ministers of State being chief 
officials entrusted with the general control of affairs of state, there 
is nothing to prevent Ministers being appointed as the heads of 
the different branches or departments of the administration in 
addition to the Ministers of State. This is what is provided for 
in Art. 10 of the Regulations for the Organisation of the Cabinet 
{Imperial Ordinance No. 135 of the year 1889) which rules that 
persons other than the Ministers of the different Departments 
may, according to the pleasure of the Emperor, be caused to 
participate in the deliberations of the Cabinet as Ministers of 
State. 'Ministers {Daijin) who do not participate in the ddibe? 
rations of the Cabinet arc not Ministers of State ( Kokumu Daijin). 
Thus, the Keeper of the Privy Seal ( Nai-Daijin) and the Minister 
of the Household (Kunai-Daijin) arc not Ministers of State. The 
provision that the respective Ministers arc responsible means that 
they are each severally and separately responsible—that is, they 
arc responsible to the Emperor in whom all sovereign powers are 
vested and combined. As to the manner in which they arc to 
answer or be held responsible for their adts, that. is a matter to 
be decided by the will of the Emperor. 

As to the form in which Ministers of State assume, their rc- 
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sponsibility, it is done ;by means of countersigning formal acts. 
It may be asked whether a Minister can refuse to countersign. 
Certain jurists hold that if the sovereign should act contrary to 
the Constitution, the act is not that of the sovereign qua 
sovereign, but of an individual person, and that though a Minister 
is charged with the duty of countersigning the acts of the 
sovereign, he is under no obligation whatsoever to countersign 
the acts of an individual person. In Japan tliis might easily 
become a vexed question owing to the excessive ’ veneration in 
which the Emperor is held, and it is highly problematical 
whether any Minister of State would care to run counter to 
public opinion to the extent of setting himself up as a judge to 
decide whether any given act of the sovereign was contrary to 
the Constitution or not. The general trend of opinion is, that if a 
Minister were to decide such a question he would then be as¬ 
suming to be possessed of power greater than that of the sovereign. 
Whether a certain act be contrary to the Constitution or not is, 
after all, a question of interpretation ; and conservative Japanese 
jurists hold that it is obviously clear that the highest right to 
interpret the Constitution vests in the sovereign. At the present 
stage of constitutional development in Japan these exalted views of 
the Emperor’s prerogatives may be natural; but it is questionable 
whether they arc correct, because a Minister of State owes duties 
both to the sovereign and the people, and for a man in such a 
respoasiblc position blindly to countersign acts of state as a part 
of his official routine can hardly be regarded as a dignified or 
correct constitutional proceeding. 

SECTION 7. 

The PRivy Council (Sumitsu Komon). 

Art. 56 of the Constitution provides that the Privy Council 
shall, in accordance with the Regulations for the organization of 
the Privy Council, deliberate upon important matters of state, 
when consulted by the Emperor. The Privy Councillors differ 
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from the Ministers of State in that (i) they give their advice as 
a body and not severally and individually, and that (2) they give 
their advice not of their own motion but only when consulted 
by the Emperor. 

Of the matters to be deliberated upon by the Privy Council, 
when consulted, the more important are as follows ( Regulations 
for the Organization of the Privy Council promulgated by 
Imperial Ordinance No. 22 of the year 1888 :— 

1. Matters placed under the competency of the Council by 

the Imperial House Law—for example, a change in 
the order of succession, the appointment of an Imperial 
Governor (when none has been nominated by the pre¬ 
ceding Emperor), the removal of an Imperial Govern¬ 
or from his post, the inclusion of properties in the 
Imperial Hereditary Estates, the amendment of the 
Imperial House Law, etc.; 

2. The naming of a new era ; 

3. Drafts of, and questions re, provisions of the Constitution 

and laws and Imperial Ordinances appertaining to the 
Constitution ; 

4. The proclamation of a state of siege under Art. 14 of 

the Constitution, and the issue of Imperial Ordinances 
under Arts. 8 and 70 of ditto and other Imperial 
Ordinances which contain penal provisions; 

5. Treaties and engagements with foreign powers ; 

6. Matters relating to the amendment of the Regulations 

for the Organization of the Privy Council and of Re¬ 
gulations for the Conduct of Affairs of the same ; 

7. Other matters on which the Council may from time to 

time be consulted. 

SECTION 8. 

■ The Imperial Diet ( Teikoku Gikwai). 

The Imperial Diet is an organ of the State. It is composed 
of two Houses, that is, the House of Peers and the House of 
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Representatives. The House of Peers (Kizoku-Jn) is, under the 
Ordinance Concerning the House of Peers (Imperial Ordinance 
No. ii of the year 1889), composed of the following persons, 
the President and Vice-President of the House being nominated 
by the Emperor for a term of seven years :— 

1. Male members of the Imperial Family who have attain¬ 

ed their majority; 

2. Peers including: 

( a ) All Princes and Marquises who arc at least 25 
years of age; and 

(h) Members of the orders of Counts, Viscounts and 
Barons, who, having reached the age of 25 years, 
have been elected by the members of their re¬ 
spective orders: these become members for a 
term of seven years; but the number of such 
members cannot exceed one-fifth of the entire 
number of the respective orders of Counts, Vis¬ 
counts and Barons. A peer (a) who is insane 
or weak-minded, (b) who having been adjudicat¬ 
ed insolvent has not yet completely discharged his 
liabilities or (c) who is in detention or on bail 
because of a criminal charge pending against him 

• is disqualified both as an elector and as an eligible 
person, while Shinto priests or functionaries, as 
well as all professional priests or teachers of reli- 

.. gion, arc qualified as electors but not as eligible 

• j’A persons. 

3. Members nominated by the Emperor (the number of 

whom must not exceed the number of the members 
having titles of nobility) including 
( a ) Persons of at least 30 years of age who have been 
nominated by the Emperor as members on ac¬ 
count of meritorious services to the State or for 
erudition : these are members for life, but their 

• number cannot exceed 125. • 
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(/>) Members elected from among and by the highest 
tax-payers: one person is elected in each Fu and 
Ken from among and by the fifteen male inhabi¬ 
tants thereof of the age of thirty years or more, 
paying therein the highest amount of direct 
national taxes on land, industry or trade, and 
when the person so elected is subsequently nomi¬ 
nated by the Emperor, he becomes a member for 
a term of seven years and does not forfeit his 
capacity as a member even though the amount of 
taxes paid by him may be reduced during the 
term of his office (Art. 6 of Howe Department 
Instruction No. 7 on 10th March, 1890). Highest 

. tax-payers are disqualified as electors and as 
eligible persons {Imperial Ordinance No. 79 of 
the year 1889, Arts. 4-7.) 

(1). If they arc insane or weak-minded ; 

< 2) If they are deprived of civic rights or suspended 
from the enjoyment thereof ; 

:(3) If they have l>ccn condemned to imprisonment, 
and three years have not yet elapsed since 
the completion of the term or the pardon of the 
penalty; 

(4) If they have been condemned to penal servi¬ 

tude under the old law and three years have 
not yet elapsed since the completion of the 
term or the pardon of the penalty ; 

(5) If they have been condemned to a penalty for 

gambling, and three years have not yet elapsed 
since the completion of the term or the pardon 
of the penalty; 

(6) If their rights as electors and as eligible persons 

are in a state of suspension because of an . 
offence committed in regard to the election of 
members of the House of Representatives ; ; 
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(7) If they arc in active service in the Army or 
Navy; 

(8) If they are in detention or on bail because ;of 
criminal charges brought against them, and 
judgments are not yet irrevocable ; 

(9) If they have committed an offence punishable 
as a delict in connection with the election of 
members from among and by themselves. 

A member of the House of Peers who has been sentenced 
to imprisonment or a severer penalty, or adjudicated insolvent, 
is expelled by an Imperial order. A member against whom a 
vote of expulsion has been passed in the House by way of 
disciplinary punishment is dealt by the Kmpcror, on the matter 
being reported to him by the President of the House. A 
member who has been expelled cannot become a member 
again until nominated by the Emperor. Though members 
elected from among the orders of Counts, Viscounts and 
Barons, and those nominated by the Emperor, may resign from 
their post, the members of the Imperial Family and Princes and 
Marquises cannot do so, since there is no express provision 
permitting such a course. 

The composition of the House of Representatives ( Shugi-In) 
is determined by the T-tnv of Election of the Members of the 
House of Representatives. In Japan, a system of restrictive 
election is adopted. None but a male subject of the Empire who 
has been paying a land tax of at least fen yen (£ i or $ 5) or 
upwards (per year) for one year or longer previous to the 
drawing of the electoral list, or a direct national tax, other than 
land tax, of ten yen or upwards (per year), or a tax of ten yen 
or Upwards (per year) consisting of land and other direct national 
taxes for two years or longer previous to the same date, and 
still continiies to pay the same, is qualified as an elector. He 
must, moreover, be a person who has had his domicile in the 
electoral district for one year or more previous to the drawing 
up of the electoral list and still continues' to have it. In the 


CONSTITUTION AND IMPERIAL HOUSE LAW. 137 

case of a person who has succeeded to property by title of 
succession to a house, the amount paid on the property by his 
predecessor is regarded as having been paid by himself. It is 
further necessary for an elector to be of at last twenty-five years 
of age. Females do not enjoy the franchise. 

Members of the House of Representatives are elected by 
the direct vote of the nation, and voting is done by secret ballot. 

Persons eligible for membership must be male subjects of 
the Empire who are at last full thirty years of age. 

Persons who have neither electoral nor eligible right are 
{Law of Election of the Members of the House of Representatives, 
Arts. II-12):— 

1. Incompetent persons (kinjisansha) and quasi-incom* 

petent persons (fun-bin/isansha) ; 

2. Persons who have been adjudged bankrupt (shirtsiai- 

bagiri) and have not yet completely discharged 
their liabilities, and those who have been adjudged 
insolvent ( kashi-bunsan ) or bankrupt [bason) and for 
whose benefit judgment of rehabilitation has not yet 
become i revocable; 

3. Persons who arc deprived of civil rights and those who 

arc suspended from the enjoyment thereof; 

4. Heads of families of the nbbility ; 

5. Military and naval men in active service, and military 

and naval men who have been called out to active 
service on account of war or any other emergency, 

• 6. Students and pupils of govcrmcntal, public and private 
schools. 

Persons who have no eligible right are ( same Lcr.h 
Arts. 13-17):— 

• 1. Shinto priests, Buddhist priests, teachers of religion of 

1 • all kinds and teachers of primary sohools, and those 
who have not given up any of the above professions 
for three months or upwards; 


138 CONSTITUTION AND IMPERIAL HOySE LA\V. 

2. Government contractors and officers of juridical persons 

who chiefly act as contractors to the Government; 

3. Government officials engaged in matters concerning 

elections and those otherwise, employed (by the 
authorities) in the same; also those who have not 
ceased to be such for three months or upwards ; 

' • ■ 4. Officials of the Imperial Household Department, Judges, 
Pubfip Procurators, the President ,and Councillors of 
the Court of Administrative Litigation, Auditors (of 

- • the Board of Audit), revenue officials, and police 
.. officials; . • .. .. 

5. Members of prefectural assemblies (cannot at the same 
.. time be members of the House of Representatives) ; 

6. Those who are disqualified as eligible persons because 

of their commission of offences relating to elections ; 

’ 7. Naturalized persons, children of naturalized persons who 
have become Japanese subjects, and those who have 
• Become • adopted children or nyufu to Japanese 
subjects. (Law of Nationality, Art 16, No. 7. 

Membership of the House of Representatives is terminated 

by (1) dissolution of the House of Representatives, (2) 
death of the member, (3) expulsion, (4) resignation, (5) ma 
turity of the term of office, and (6) loss of qualifications. 

Convocation (shoshu). —The Diet is regularly oonvoked 
each year ( Constitution Art. 41). It is also extraordinarily 
convened (T) when urgent necessity arises and (2) within five 
months after the dissolution of the House of Representatives. 

Opening and Debates ( kaikwai oyobi giji ).—Members can 
act as such only when the Diet is opened. Even though the 
Diet is opened, no debate tan be opened unless at least one third 
of the whole number of the members is present ( Constitution 
Art, 46). Votes are taken in both House by absolute majority. 
In the case of a tic-vote, die President exercises the casting vote 
{ditto Art. 47). Though .the deliberations of both Houses are 
as a rule, held in public, yet they may, according to a resolution 
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of the Houses, be held in camera (ditto Art* 48 and Lazo of the 
Homes Art. 37). 

Closing (heikwai). —By this, the activities of the Diet arc 
terminated by the Emperor in the exercise of his supreme 
power, so that, subsequent to the closing, no debate can be 
opened nor can any vote be taken. An exception to this 1 
effect of closing is found in the fact that, even when the Dirt is 
not sitting, each House riiay, at the request of the government, 
or with the concurrence of the Government, cause a committee 
to continue the examination of bills (Lazo of the Houses 
Art. 25). 

I*rorogation ( teifciuai) denotes simply a suspension of 
debates by the supreme power of the Emperor. For what 
purpose the Diet is prorogued is a question of fact rather than 
of law. Art. 33, 1 of the Law of the Houses provides that the 
Government may at any time order the prorogation of cither 
House for a period of not more than fifteen days. 

Dissolution ( haisan ) means to reduce the term of office of 
the members of the House of Representatives and deprive them 
of their capacity as such before the term is up. The House 
of Peers is never dissolved ; when the House of Representatives 
is dissolved, the House of Peers is prorogued by operation of 
law (Constitution Art 44, 2). Prorogation in such a case is, 
of course, of a different nature from prorogation under ordinary 
circumstances; and so when the House sits again, it does ndt 
resume the proceedings at the point where they were left at Hie 
time of the dissolution, but an entirely new debate is opened. 

Adjournment (kyukwal) is where cither House suspends 
proceedings of its own motion. Adjournment differs from pro¬ 
rogation in three points, namely, (1) that while adjournment is 
effected by the Houses themselves of their own motion, the 
Houses arc prorogued only by orders from the Emperor, 
(2) that in the case of adjournment the sitting of committees is 
permitted, but in the case of prorogation no meeting whatsoever 
can be held, and (3) that adjournment may be effected by cither 
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House independently of the other, but prorogation must take 
place always in regard to both Houses. 

Rights of the Houses ( Gi-In no kenri).— These include (i) 
the right to consent to laws and the Budget, and to initiate , 
projects of law, (2) the right to consent to emergency 
Imperial Ordinances ( kinkyu clokurei) and also to expenditures 
unwarranted by the Budget, (3) the right to ask questions and 
demand reports from the Government, (4) the right to receive 
petitions (seigivan) from the people, (5) the right to present ad¬ 
dresses to the Emperor, (7) the right to bring actions in respect 
to public libel or insult, (8) the right to investigate into the qualifi¬ 
cations of members, (9) the right to make rules necessary for 
the internal management of the Houses, (n) the right to inflict 
disciplinary punishment upon members, (12) the right to permit 
furlough and resignation, (13) the right to consent to the intend¬ 
ed-wrest of members, etc. 

Members' Rights ( Gi-in no kenri).—'These include (1) 
freedom of speech within the Houses, (2) freedom from arrest 
without the consent of the House of which they arc members, 
except for flagrant offences or offences against the internal or 
external safety of the State, (3) the right to demand yearly al¬ 
lowances and travelling expenses, (4) the right to put questions 
to the Government, (5) the right to introduce subjects for dis¬ 
cussion such as projects of law, intended addresses to the Em¬ 
peror, representations to the Government, and (6) special rights 
conferred on them by special laws (Lazu No. 28 of the year 

1889). 
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CHAPTER II. 

' THE LAW COURTS (Saidansho). 

The Courts of Law arc divided into two classes, namely, 
(i) Ordinary Courts and (2) Special Courts. Ordinary Courts 
operate in regard to persons and things in general, while special 
Courts operate only in regard to particular persons and things, 
Courts Martial, Courts of Administrative Litigation, Prize Courts, 
Consular Courts, Courts under the Korean Governor-General, 
Courts under the Formosan Governor-General and also under 
the Kwantung Governor-General arc special Courts. When Art. 
58, 2 of the Constitution provides that “ no judge shall be dep¬ 
rived of his position unless by way of criminal judgment or 
disciplinary punishment," it has in view only judges of ordinary 
Courts which arc constituted under the Laiv of the Constitution 
of the Courts of Justice. Regulations governing special Gourts 
arc provided by special laws ( Constitution Arts. 60 and 61). 

, The ordinary Courts in Japan arc divided into four classes, 
namely, (1) the Supreme Court ( Dais/tin-in ), (2) Courts of 
Appeal {Koso-in), (3) District Courts ( Chihb-saibansho) and (4) 
Local Courts ( Ku-saibansho ). Of these, the first three classes 
arc of a collegiate system, that is to say, judgments are rendered 
according to the result of a conference of five judges in the ease 
of the Supreme Court, and • of three in the ease of a Court of 
Appeal, and also in the case of a District Court. In a Local 
Court, judgments arc rendered by a single judge. 

The jurisdiction and competency of these several Courts 
may be briefly summarized as follows :— 

I. Local Courts (A u-Saibansho). 

A. Civil Cases {La-.u of the Constitution of tiie Courts of 
/tislice Art. 14);— 

1. Claims for sums not exceeding yen 500 of for tilings of 
a value not exceeding yen 500; 
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2. The following actions without any regard to their value: 

(а) Actions arising between lessors and lessees in 

regard to the taking delivery, vacation, use, pos¬ 
session or repairs of dwelling houses or other 
buildings or any part thereof, or in regard to 
attachments by lessors of furniture or articles 
belonging to lessees; 

( б ) Actions relating only to boundaries of immo¬ 

vables ; 

( c) Actions relating to possession only ; 

( d) Actions arising between employers and employees 
in regard to contracts for hiring of services for a 
term of one year or less ; 

(*) Actions arising between travellers and keepers of 
inns or eating houses, or between travellers and 
carriers by land or water in regard to the follow- 
‘ ing matters:— 

r. Board or lodging charges or the carriage of 
travellers or freight for luggage belonging to 
them; 

2. Luggage, monies or valuable articles which have 
been left for protection in charge of keepers of 
inns or eating houses or carriers. 

B. Criminal cases {ditto Art. 16) :— 

1. Offences punishable with detention or police fine ; 

2. Offences punishable with limited penal servitude or ini- 
. prisonment or fine and in respect to which no pre¬ 
liminary examination has been made. 

C. Non-Contentions Matters {ditto Art. 15):— 

1. Registration of relations of rights relating to immovables 

and ships; 

2. Commercial registration and registration of patents, 

designs and trade marks registered in the Patent 
Office; 
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3. Non-Contentious matters in general with the exception 
of those which are specially excluded from the juris¬ 
diction of Local Courts. 

II. District Courts ( C/ii/o-Stiilans/o ). 

A. Civil cases {ditto Art. 26) 

i. In first instance, all those cases which do not come 
within the competency of Local Courts or within the 
competency of Courts, of Appeal ; . 

2 In second instance; appeals from judgments of Local 

Courts and complaints against their rulings and 
orders. 

B. Criminal cases {ditto Art. 27): — 

1. In first instance, all those cases which do not conic 

within the competency of Local.Courts, or within the 
special competency of the Supreme Court {vide under 
Sui'RRMK CpURT) 

2. In second instance, appeals from judgments of Local 

Courts and complaints against their rulings and orders. 

C. Now Contentious Matters {ditto Art. 29):— 

Complaints against rulings and orders of Local Courts. 

D. bankruptcy cases in general {ditto Art, 28). 

• III. Courts qf Appeal {Kdso-In). 

1. ’Appeals from judgments of Districts Courts in first 

instance ; 

2. Complaints against rulings and orders of District Courts 
•' in first instance ; 

3 Civil actions in first and second instances against members 

of the Imperial Family come within the competency of 
the Tokyo Court of Appeal {ditto Aits. 37 and 38), 
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IV. Supreme Court {Daishin-In). 

1. In final instance :— 

(rt) Appeals from judgments of District Courts and Courts 
of Appeal in second instance ; 

(/>) Complaints against rulings and orders of District Courts 
in second instance and also against rulings and orders 
of Courts of Appeal; 

2. In first and final instance 

Preliminary examination and judgment as tooffencesspeci- 
ficd in Arts. 73, 75 and 77-79 of the Criminal Code,* 

and offences committed by members of the Imperial 
Family such as are punishable with imprisonment or a 
heavier penalty {ditto Art. 50). 


CHAPTER III. 

ADMINISTRATIVE LAW {Gybscidtb). 

SECTION 1. 

Introduction. 

Administration ( gydsei) is divided into two classes, namely, 
state administration and self-administration. • State administration 
is that administration which the State causes various government 
offices to carry on, while self-administration is that administration 
which is carried on by certain bodies or organizations them¬ 
selves whose personality is recognized by the State. Govern¬ 
ment offices {kwancho) or administrative offices (gydsei- 
kwancho) are organs by. which commands are enforced 
upon the people in virtue of the . supreme power of the 

* These are attempts on the life of the Emperor and other members 
of the Imperial Family, and offences against the internal safety of the 
State. 
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Emperor. These state offices or authorities are also 
called the “ central authorities ” ( cliub-kivanchb ). The organs 
of central or state administration are the Cabinet (Afofr 
kaku), the Minister-President of State {Naikaku Sdri-Daifiti), 
the Ministers of the different Departments (kaku-shd Daijin), the 
Governor-General of Formosa, the Governor-General of Kwan- 
tung, the Governor-General of Saghalien, the Governor-General 
of Korea, the Governors of various prefectures, the Governor of 
Hokkaido, the headmen of districts, governors of islands, etc, 
Self-governing administrative bodies or local bodies (chihb 
dantai ) are urban and rural prefectures {Fu and Ken), districts 
{gun), cities {sin), towns {chb) and villages {son). The compo 
nent parts of a local body arc (i ) a certain definite area of 
territory and (2) the inhabitants thereof. The organs of these 
local bodies arc prefectural assemblies and councils, district 
assemblies and councils, municipal assemblies and councils, town 
assemblies and village assemblies. It should be noted thabthc 
distinction between central and local administration is not to 
be sought in whether the offices concerned arc located in the 
capital or in the country, but in whether the administration* is 
carried on by orders from the Government or by the power of 
local bodies themselves. In this way, both organs of central 
administration and organs of local administration arc found in 
the capital as well as in various country districts* 

SECTION 2. <'• 

Central Administration {Chu-b Gybsei). 

* S ' " * 

. . . • SUB-SECTION r. 

Officials (Kivam-i). 

The organs by which the central administration is carried 
on arc called, government offices {kivanchb), and persons who par¬ 
ticipate in the work of central administration in govemmcht 
offices ate called government officials {kwanri). Officials owe 
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•their position to the command of the State ; but the State cannot 
force individuals to be officials. Individuals arc appointed 
officials and caused to attend to the business of administrat.on 
only after inquiry has been made of them and it has been.ascer- 
tained that they arc willing to accept the appointment. 

.... - officials must act conformably with the Public Service 
'Regulations {Kwmri Fukmrm Kiritsu). In other words, they 
arc bound to be faithful and diligent in the discharge of their 

duti^ (Art. 1); they must act according to the instructions of 

their respective chiefs in regard to all matters relating to then- 
official duties (Art. 2); they arc forbidden to receive presents 

or gifts in connection with their official duties (Art. 8); they 

must obtain the approval of the Emperor before accepting orders, 
mark* of honour* salaries or gifts from the Sovereigns or Gov¬ 
ernments of foreign powers (ditto); they arc forbidden to accept 
presents from officials who arc subject to their control (Art. 10); 
neither they nor members of their houses may carry on trade 
.without the permission of their respective chiefs (Art. 11); 
Without the permission of their respective chiefs they may not 
attend to affairs other than their regular work for an additional 
salary (Art. 13); they may not be entertained at dinner, etc., by 
persons who undertake contract works for government offices 
,or who attend to payments and receipts for government offices, 
business men in receipt of subsidies from the authorities, purvey¬ 
ors to the authorities, or those who enter into various contracts 
with government offices (Art. 9); without the permission of 
their respective chiefs, they may not leave their duties or the 
place of their official residence, nor may they become presidents 
or officers of business companies (Arts. 6 and 7) ; they are bound 
to keep official secrets (Art. 4), etc. 

In so far as it does not interfere with their dudes, officials 
I may at the same time be members of the House of Representa¬ 
tives ; but this does not apply to officials of the Imperial House- 
> hold Department, Judges, Public Procurators, the President and 
• Couftcillors of the Court of Administrative Litigation, Auditors 
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(of the Board of Auditors), revenue officials and police officials. 
Officials of urban and rural prefectures ( Fu and Kin) and of 
districts {gun), Public Procurators, police officials, and revenue 
officials cannot be members of local assemblies. 

In case officials act in contravention of their duties, the re¬ 
sult is threefold—namely, they are liable to disciplinary punish¬ 
ment, criminal sanction, and/or civil sanction. For particulars 
of procedure, kinds and organs of disciplinary purtishment, etc.',. 
vide the Ordinance Concerning the Disciplinary l'unisl.ment if 
Civil Officials, the Ordinance Concerning the Disciplinary 
Punishment of Officials of the Imperial Household, the Law 
Concerning the Disciplinary Punishment of Judges, the Ordinance 
Concerning AfUilary Discipline,. the Ordinance Concerning 
Naval Discipline, etc., etc.; and for criminal sanction, vide tho 
Criminal Code, the Military Criminal Code, the Naval Criminal 
Code, etc. 

Opinions differ as to whether officials who have mat|e un^ 
lawful dispositions and caused damage to private persons arc 
under civil liability to pay compensation for such damage ; but 
there being express provisions to that effect in the following canes 
only, they must be regarded as being under no such liability in 
other cases 

1. Code of Criminal Procedure Art. 17 :—The acfcusod, 
even if acquitted, may not claim any indemnity frfcm 
judges, public procurators, court clerks, beilifls, 
officers of judicial police, police constables,' or gen¬ 
darmes, unless they have intentionally caused him 
loss or liave committed an offence specified in the 
' ‘Criminal Code. 

• ‘2. Law Concerning Family Registries Art. 4 In case a 
. . .Registrar has, in the performance ol his duties, caused 
• . damage to a person making notification- or any other 
person, he is liable to pay indemnity therefor only 
' ' when it has been caused by bad faith or gross negli¬ 
gence on his part. • 'V- ! /. .*; 
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3. Law Concerning the Registration of Immovables Art. 

;_In case a registry official has, in the perform¬ 

ance of his duties, caused damage to an applicant or 
any other person, he is liable to make such damage 
good, only when it has been caused by bad faith or 
gross negligence on his fart. 

Whether the State is bound to pay compensation for 
damage done to private persons by unlawful acts on the part of 
officials— its employees—is another question. Though Art. 715 
of the Civil Code provides that a person who employs another 
for a certain business is bound to make compensation for any 
damage caused to a third party by the person employed in 
the execution of the business, yet the provisions of the Civil 
Code arc not applicable to the relations between the State and 
officials; and so it is not proper to consider the provision in 
question as sufficient ground for holding the Government liable 
to pay indemnity for the unlawful acts of its officials. But it goes 
without saying that the State is bound to pay indemnity in those 
cases where it is specially provided in law that it shall, as in the 
cases (eg.) contemplated in Art. 33 of the Postal Law which 

reads;— ' . , . 

“ In regard to the handling of postal matters presented in 

accordance with fixed formalities, the postal authorities shall pay 
indemnity for damage done them in the following cases only : 

1. When registered postal matters are lost; 

2. When parcel postal matters, or postal matters with their 

value duly specified on the face thereof, arc lost or 
i damaged; 

3. When documents for sums to be collected through the 

post are lost, or the loss of their validity is caused; 

4. When postal matters deliverable in exchange for the 

purchase money have been delivered without collecting 
\ . the money. 

The amount of indemnity shall be fixed according to the 
provisions of an Ordinance.” 
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SUB-SECTION 2. * 

The Cabinet and various Departments of State. 

The Cabinet {Naikaku) is organized of tlie Ministers of 
State. The Minister President of State 0 Naikaku Sdri-Daifin) 
as the head of the Ministers of State reports to the Emperor 
upon affairs of state and maintains unity among the different 
branches of the administration according to the pleasure of the 
Emperor. Matters which must invariably be submitted to the 
deliberations of the Cabinet are 

1. Projected laws, the Budgeted the final account; 

2. Treaties with foreign powers and important international 

conditions (agreements); 

3. Provisions or rules as to the organization of offices and 

Imperial Ordinances relating to the enforcement of 
laws; 

4. Disputes between Departments abo.it their respective 

competency; 

5. Petitions of subjects referred by the Emperor or for¬ 

warded from the Imperial Diet; 

6 . Expenditures which exceed the appropriations set forth 

under the various heads of the Budget or which are 
not provided for in the Budget; 

7. Appointment and dismissal of officials of chdkurun rank 

and local governors; 

8. Matters which have been presented by competent 

Ministers to the Minister President to be referred to 
' * : ’ the deliberations of the Cabinet; 

‘ 9. Matters relating to important military affairs or military 
ordinances which have been referred by the Emperor 
to the Cabinet; 

10. Decisions as to the expropriation and use of land. 

The Minister President of State may stop or suspend dis¬ 
positions or ordinances of the different branches of the a minis 
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tgition. He countersigns Imperial Ordinances relating to the 
administration in general and is also empowered to issue Cabinet 
Ordinances ( Kakurei ). 

The various Departments embrace the Departments of 
Foreign Affairs ( Gwaimusho ), Home Affairs (Naim/sld), 
Finance {Okurashb), the Army ( Rikugunshb ), the Navy {Kai- 
gunshb), Justice ( Shihoshb), Education ( Mombnslib ), Agriculture 
and Commerce {Nbshbmushb) and Communications (Teishinshb). 
The Ministers of the different Departments superintend the affairs 
of their respective Departments and are responsible for the 
same. In case the Ministers desire to enact, alter or repeal laws 
and ordinances relating to the affairs in their respective charge, 
they are required to draw up plans and submit them to the dis¬ 
cussion of the Cabinet. The Ministers may issue Departmental 
Ordinances ( Shbret) in regard to the the affairs in their respec¬ 
tive charge and provide therein (unless specially forbidden by 
law) penalties consisting of fines not exceeding twenty-five yen 
or imprisonment for a term not exceeding twenty-five days 
{Imperial Ordinance No. 208 of the year 1890). The Ministers 
of the different Departments control and supervise the Superin¬ 
tendent-General of the Metropolitan Police, the Governor of 
Hokkaido and the Governors of various prefectures in regard to 
the affairs in their respective charge, and may issue directions 
and instructions to such officials. They may also annual or 
suspend orders issued and dispositions made by such officials, if 
they should be found contrary to laws and ordinances, prejudi¬ 
cial to the public interest, or in excess o£ their authority. The 
Ministers report to the Emperor, through.the Minister President, 
in regard to the appointment and dismissal, of officials of so-nin 
rank, and to the. conferment of ranks', and decorations upon 
officials under them ; while they decide,' at their own discretion, 
on the appointment and dismissal of officials of /tannin rank and 
downwards {General Regulations re the Organization erf the 
Different. Departments [Imperial 0 refinance No.* 122 of the 
year 1693])/ : : ' • . . j 
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SUB-SECTION 3. 

Local Government Offices ( Chilli Kwancko). 

(1) Government of Formosa {Imperial Ordinance No. 362 
of the year 1897).—The Government of Formosa differs from 
common local government offices. It is a special government 
office governing Formosa and the Pescadores. The Governor 
General has the command of the military and naval forces within 
the scope of his mandate and attends to all matters subject to the 
supervision of the Minister of Home Affairs. He has further 
power to issue, with the approval of the Knipcroj;, legal ordinances 
( ritsuni) which take the place of laws in Formosa.' The Gover¬ 
nor-General may, if he should find it necessary for the maintain- 
ancc of peace and order within his jurisdiction, employ military 
force,'or cause the commander of the garrison or resident military 
officers to attend to matters of civil administration in addition to 
their regular duties. The Governor-General of Formosa is 
appointed from among full generals or admirals or lieutenant- 
generals or vice-admirals. He may, either ex officio or by special 
mandate, issue Government Ordinances {Sdtokufu-rci) and there¬ 
in provide penalties consisting of imprisonment for a term not 
exceeding one year or fines not exceeding two hundred yen. 

(2) Urban and Rural Prefectures {Fu and I<cn). {Imperial 
Ordinance No. 151 of the year 1913).—The prefecture! gover. 
nor {Fu or Ken-chip) enforces laws and ordinances and superin¬ 
tends administrative affairs within his jurisdiction, subject to the 
control and direction of the Minister of Home Affairs in regard 
to the whole of his duties, and of the Ministers of the different 
Departments in regard to the various branches of his affaire in 
the respective clrarge of the different Departments. The powers 
and duties of the prefectual governor consist in looking after all 
affairs within his jurisdiction. For this purpose, two sections 
are established in each prefecture and each section is caused to 
attend to tlie particular set of affaire allotted to it Should it be 
found necessary to employ military force or make military 


ADMINISTRATIVE LAW. 


152 

arrangements, the prcfcctural governor may communicate with 
the commandant of the competent division or brigade and re¬ 
quest the despatch of troops. 

The subsidiary organs of the prefectural governor are cliicfs 
of sections, directing officials, police superintendents,^ experts, 
school-inspectors, subordinates, police inspectors, assistant ex¬ 
parts, interpreters, and assistant police inspectors. 

The Governor has power to issue Prefectural Ordinances 
(Fu-rei or Ken-rti) and to control and supervise the officials under 
him, and to annul or suspend dispositions made or orders issued 
by headmen of districts (gunc/id) and governors of islands (tos/ii) 
under him, should they be contrary to laws and ordinances, pre¬ 
judicial to the public interest or in excess of their authority. The 
Governor may also entrust headmen of districts and governors 
of islands with part of the affairs coming within his competency. 
< ;> The headman of a district (gwic/10), subject to the direction 
and control of the prefectural governor, eoforces laws and 
ordinances and looks after administrative affairs within his ter¬ 
ritorial jurisdiction and directs and controls the officials 
under him. In regard to administrative affairs, he also directs 
and controls the headmen of towns and villages within his 
district. The headman of a district may annul or suspend dis¬ 
positions made or orders issued by the headmen of towns and 
villages within his district, if they should be found contrary to 
laws and ordinances, prejudicial to the public interest or exceed¬ 
ing their authority, 

■ . The headman of a district may issue district ordinances 
{gunrei) in regard to matters entrusted to him by laws and 
ordinances or by the prcfcctural governor. I( ' 

..The governor of an island (tos/u) is on the same official 
plane with the headman of a district, the only difference being 
that, while one governs an island, , the other governs a district; 
so, what has been said about the headman of a district applies 
correspondingly to the governor of an island. It should be 
noted that the principal islands of which the Empire is composed 
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arc divided up into prefectures and governed by a number of 
prefectural governors, and not by governors of islands, who are 
under the control of prefectural governors in the same manner as 
headmen of districts. 

(3' Government of Hokkaidb (j Imperial Ordinance No. 1 59 
of the year 1913'.—The Governor of Hokkaido enforces laws 
and ordinances and superintends the reclamation and coloniza¬ 
tion of Hokkaido and administrative affairs in his charge, subject, 
like prefectural governors, to the supervision of tlie Minister of 
Home Affairs in regard to the whole of his duties, and to the 
supervision of the Ministers of the various branches of affairs in 
the respective charge of the different Departments. Like pre¬ 
fectural governors, the Governor of Hokkaido may issue Gov¬ 
ernment Ordinances (Chorei), demand the despatch of troops 
from the commandant of the competent division or brigade, annul 
or suspend dispositions made or orders Issued by the chiefs 
of branch offices, should they be found contrary to laws and 
ordinances, prejudicial to the public interest, or in excess of their 
authority. 

In order to attend to these affairs, there are six sections of 
officials in the Government of Hokkaido. The subsidiary organs 
of the Governor of Hokkaido are chiefs of sections, chiefs of 
branch offices, directing officials, police superintendents, experts, 
subordinates, school-inspectors, subordinates, police inspectors, 
assistant experts, interpreters, assistant police inspectors, etc. 

(4) Metropolitan Police Board (Regulati ns for the Or¬ 
ganization of the Metropolitan Police Board (Imperial 
Ordinance No. 149 of the year 1913).—The Superintendent- 
General of the Metropolitan Police (Keishi Sokan) has, subject to 
the control and direction of the Minister of Home Affairs 
charge of the police and extinction and prevention of fires in the 
prefecture of Tokyo, and also sanitary affairs specially designat¬ 
ed by the Minister of Home Affairs. He is also subject to the 
control of the Ministers of the different Departments in regard to 
police matters in the respective charge of the various Depart- 
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mcnts. The Superintendent-General may, cither ex officio or by 
special mandate, issue Metropolitan Police Board Ordinances 
(Keishic/d-rei) in regard to administrative affairs in his charge. 
In regard to affairs under his control, lie directs and supervises 
the headmen of districts,- governors of islands, mayors of 
cities, headmen of wards (in cities) and headmen of towns and 
villages within the prefecture of Tokyo. 

The affairs of the Metropolitan Police Hoard are distributed 
among four sections, namely, (i) the Police, Section dealing with 
police affairs in general and criminal matters, (2) the Peace 
Section dealing with architectural police, police re public morals, 
the control of dangerous goods, business police, traffic police, etc., 
(•3> the Health Section dealing with sanitary police and sanitary 
matters and (4) the Fire Section, which is the headquarters of 
operations against fires and deals with matters relating to the 
extinction and prevention of fires and floods. 

The Superintendent-General may annul or suspend disposi¬ 
tions • made or orders issued by chiefs of police stations or 
branch police stations or governors of islands within the prefecture 
of Tokyo, should they be found contrary to laws and ordinances, 
lircjudicial to the public interest, or in excess of their authority. 

5 ' : ( 5 ) Government of Karafuto ( Saghalien ) Imperial Ordi- 
hanl'eHo. 33 of the year 1907).—The Governor of Saghalien is 
usually[appointcd from among civilians ; but a general officer 
who fe the commander of the garrison on the island may also be 
appointed to tile post. The Governor enforces laws and ordin¬ 
ances, and attends to administrative affairs in general within his 
jurisdiction, subject to the control and instructions of the Minister 
'of Home Affairs; but in regard to affairs relating to posts, 
telegraphs and telephones, he is subject to the supervision of the 
Minister of Communications, while, in regard to affairs relating 
to banking and customs duties, he is controlled by the Minister 
6f Finance. Should he find it necessary ’ to employ military 
force in case of emergency, or to have military preparations made 
for defensive purposes, he may communicate with the Com- 
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mandcr of the Saghalien garrison and request the despatch of 
troops. He may also, cither ex officio or by special mandate ,> 
issue Government Ordinances ( Chorei) and therein provide penal¬ 
ties consisting of penal servitude or imprisonment for a term not 
cccding two months, or detention, or fines not exceeding yoyenl 
further, he may annul or suspend dispositions or orders made 
or issued by subordinate offices under his jurisdiction, should 
they be found contrary to laws and ordinances, prejudicial to 
the public interest, or in excess of their authority. ' 

(6) Government of Korea {Regulations for the Organisation 
of the Government of Korea [Imperial Ordinance No; 354 of 
the year 1910]).—The Government , of Korea {Chosen Sotokur 
In) is headed by a Governor-General who is chosen from among 
full generals or admirals. He is subject to the direct control of 
the Emperor and, within the limits of his mandate, has the com¬ 
mand of military and naval forces and looks after the defence 
of Korea. . *. .• , 

The Governor-General may, either ex officio of by special 
mandate, issue Korean Government Ordinances {Oiosen Sotokur 
fu Rei) and therein provide penalties consisting of penal servitude 
or imprisonment for a term not exceeding one yoar,. dctoAtiony' 
fines not exceeding two hundred yen, or police ' bin , <• 

* : The Governor-General may annul'or suspend dispositions 
made, or orders issued, by government offices within li& jdrisdic-' 
tion, should they be found contrary to laws and ordinances, 
prejudicial to the public interest, ctfih'fc&css of their authority. 

The Governor-General exercises supervision over the offi¬ 
cials under him. While he has to report to the Emperor, through 
the Home Minister anth Minister President of State, as regards 
the apjxu'ntment and the dismissal of civil Officials of so-nin lUnfcJ 
he decides at his discretion-upon the appointment and dismissal 
of civilians of hannin rank and downwards. (* ) 

' (y)'Goventment of Kwantung [Regulations for the Organi¬ 
sation of lheKivdntimg Government {Imperial Ordinance No.” 
196 of the year 1906]).—The Kwantung Government {Kzvardd- 
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Tutohufu) is located in Kwantung province. The Governor- 
General of Kwantung has the control of Kwantung province 
and assumes responsibility for the protection and control of the 
railway lines in South Manchuria, and also for the supervision of 
the affairs of the South Manchurian Railway Company. In virtue 
of special mandate, the Governor-General has also charge of 
dealings with the Chinese local authorities and sees to the defence 
. of the territory under his jurisdiction. The Governor-General 
of Kwantung is appointed from among full or lieutenant-generals. 

He may employ military force, should it be found necessary 
to do so for the maintenance of peace and order within the ter¬ 
ritory under him, or for the protection and control of the rail¬ 
way lines. 

Either ex officio or by special mandate, he may issue Gov- 
omment Ordinances ( Totoku-fu Rei) and therein provide |>cnaltics 
consisting of imprisonment for a term not exceeding one year or 
fines not exceeding two hundred yen. In extraordinary circum¬ 
stances requiring urgent attention, he nvay issue ordinances con¬ 
taining penalties exceeding those above specified ; but in this 
case the approval of the Emperor must be applied for through 
the Minister of Foreign Affairs immediately after the issue there¬ 
of; and incase the Imperial approval is refused, it is necessary 
to forthwith publicly announce that the ordinances shall lose 
their effect for the future. 

SUB-SECTION 3 - 
Local Administration. 

Local administration is carried on by local bodies, that is, 
by urban and rural prefectures {fu and ken), districts {gun), 
cities {shi), towns {cho) and villages {son or mura). 

(A) Urban and Rural Prefectures and Hokkauld. 

{Regulations for the Organisation of Prefectures [Lazo No. 
64 of the year 1899] and Imw Concerning the Hokkaido As¬ 
sembly [Law No. 2 of the year 1901 1 ). : 


ADMINISTRATIVE LAW. 


157 


Prefectures (/'« and Ken) are juridical persons and deal, 
subject to the supervision of the authorities and within the limits 
of laws and ordinances, with their own public affairs and also 
those affairs which appertain to them in accordance with laws 
and ordinances and custom. The organs of a prefecture arc the 
prcfcctural assembly (Fu-kwai or Ken-kwai) and prcfectural 
council (Fu-sanji'hvai or Ken-sanji-kwai). Persons who have 
the right to elect members of the prcfectural assembly arc those 
full citizens* of cities, towns and villages within the given pre¬ 
fecture who have tlic right to elect members of municipal, town 
or village assemblies, and who have been paying in the same 
prefecture a direct national tax of three yen or upwards (per 
year) for one year or more. Persons who arc eligible for the 
membership of the prcfectural assembly arc those full citizens of 
cities, towns or villages within the prefecture who have the 
right to elect members of municipal, town or village assemblies, 
and who, moreover, have been paying in the same prefecture a 
direct national tax of ten yen or upwards (per year) for one 
year or more. In any case, however, (i) officials or salaried 
official employees of the prefecture, (2) public procurators, police 
officials and revenue officials, (3) Shinto and Buddhist priests 
and other teachers of religion, (4) teachers of primary schools 
and (5) persons who undertake contract works for the prefec¬ 
ture have no eligible right. If members of the House of Repre¬ 
sentatives desire to become members of a prcfcctural assembly, 
they must resign the membership of the House of Repre¬ 
sentatives. 

The number of members of prcfcctural assemblies varies 
with the population of the prefectures. In the case of prefectures 
of which the population is less than 700,000 souls, the number 
of members is fixed at 70, to which number one is added per ad¬ 
ditional 50,000 souls in the case of prefectures with a population 
of not less than 700,000 and falling short of 1 poo,000 souls or 


* For the meaning of " full citizens ” vide p. 164 
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per additional 70,000 souls in the case of prefectures with a 
population of 1,000,000 or upwards. 

The matters which arc to be voted upon by the prefectural 
assembly are as follows 

1. The budget of annual revenue and expenditure ; 

2. The final account; 

3. Mattere relating to the imposition and collection of 

charges for use, fees, prefectural taxes (tax supple¬ 
mentary to land tax, business tax, miscellaneous tax, 
house tax, household rate, etc.) and corvee and 
dues in kind, except those as to which there arc 
special provisions in laws and ordinances; 

4. Matters relating , to the disposition and purchased 

other acquisition of immovables ; 

5. Matters relating to the saving or storing up of monies or 

cereals, etc. and to the disposition of the same ; 

6. The contracting of new obligations and waiving of rights 

other than those provided for in the annual budget; 

7. The manner of management of properties and structures 

except those as to which there arc special provisions 

‘ in laws and ordinances } ' ' ' • 

8. Other matters which by laws and ordinances arc placed 

within the competency of the prefectural assembly. V 

The prefectural council is composed of (1) the prefectural 
governor, (2) two high officials of the prefecture appointed by 
the Minister .of Home Affairs and (3) eight honorary councillors 
in the case of a Fu and six in the case of a Ken. The honorary 
councillors are elected by .the prefectural assembly from among 
its members*. . . /...I 

.1 The;powers and.duties of.the.prefectural .council are as 
follows;:?—.vf:. ,!.\v 

1. To, vote/upon those matters which come \witfiiiy the 

competency ..of the prefectural assembly but! which 
have been entrusted by it to the council; 

2. To vote in the place of the'prefectural-assembly upon 
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matters which come within the competency of the 
prefecture assembly, in case they require such urgent 
attention that the prefectural governor thinks that the 
said assembly cannot be called in time; 

3. To give advice to the prefectural governor on matters 

which he intends to submit to the prefectural as¬ 
sembly; 

4. To vote, within the limits of the resolutions of tl>c pre¬ 

fectural assembly, upon important matters relating to 
the management of properties and structures; 

5. To fix provisions relating to the execution of works 

undertaken at the cost of the prefecture, except those 
as to which there are special provisions in laws and 
ordinances; 

6. To decide upon matters relating to petitions (administra¬ 

tive), actions or amicable settlements in which tl>c 
prefecture is concerned ; 

7. Other matters which by law's and ordinances are placed 

within the competency of the prefectural council. 

A prefecture being a juridical person, as already mentioned, 
it can own properties and carry on its administration with the 
income from its properties. If the income from properties is 
not sufficient for the purpose, then, the prefecture may impose a 
prefectural tax upon those who have fixed domiciles within 
its boundaries and those who are resident there for three 
months or upwards. Even upon those who have neither 
fixed-domiciles nor temporary residences, it may impose a land 
tax, house tax, business tax, etc., if they own land, houses, etc., 
carry on business, or do certain specific acts within the prefecture. 
Other items of income to the prefecture are monies, labour or 
goods levied upon cities, towns and villages, subsidies from the 
national treasury, (non-criminal) fines, charges for use, indem¬ 
nities for negligence, contributions, fees, prefectural debentures, 
temporary loans, etc. 

The administration of prefectures is placed under the 
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supervision of the Minister of Home Affairs, therefore the 
latter has the power to Issue ordinances or make disposi¬ 
tions such as arc necessary to the supervision of prefectural 
administration, and to see that prefectural administration is not 
carried on in a manner contrary to laws and ordinances or pre¬ 
judicial to public welfare. Should he find items of expendi¬ 
ture improperly included in the budget, he may remove them. 
He may also dissolve a prefectural assembly with the approval 
of the Emperor. Further, he has power to give or withhold 
permission in regard to the following matters:— 

• |. To dispose of, or make material alterations in, valuable 

articles for the purpose of science, fine art or history ; 

2. To newly impose, increase or alter cliarges for use ; 

3. To make contributions or grant subsidies ; 

• 4. Matters relating to the disposition of immovables; 

5. The imposition of corvee or dues in kind ; but this docs 

not apply in case of urgency ; 

6. To fix or alter continuing expenditure ; 

7. To set up a special account. 

Prefectures must always obtain the permission of the Minis¬ 
ter of Home Affairs and the Minister of Finance in respect to the 
following matters: — 

1. To raise prefectural loans and fix or alter the man¬ 

ner of raising the same, the rate of interest thereon, and 
the manner of repayment; but this docs not apply to 
temporary loans for the purpose of disbursements in¬ 
cluded in the Budget, which may be raised with the 
approval of the prefectural council only ; 

2. To impose a tax supplementary to the land tax which 
• exceeds a third of the land tax, except where there are 

special provisions in laws and ordinances ; 

3. To fix the amount to be defrayed by the prefecture in 
’ regard to sums, a percentage of which is to be sub¬ 
sidized by the authorities in accordance with laws and 
ordinances. 
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In Hokkaido there is the Hokkaido Assembly, which is 
composed of honorary members elected for a term of three years 
according to the Imw concerning the Hokkaido Assembly and 
the Ordinance Concerning the JUection of the Members of the 
Hokkaido Assembly. The Hokkaido Assembly votes upon 
the local budget of annual revenue and the kinds and rates of 
local taxes only, unless otherwise specially provided by laws and 
Imperial Ordinances. Thus, the Hokkaido Assembly is essen¬ 
tially a public self-governing body in financial matters only. 

(B) Districts (Gun or Kdri.) ^ 

(lur.v No. 65 of the year 1899.) 

The district is also a juridical person and deals, within the 
limits of laws and ordinances, with its own public affairs and also 
with matters which appertain to the district in accordance with 
laws and ordinances. The organs of the district arc the district 
assembly ( gun-hvai ), and district council (gun-san/i-huai). Only 
those full citizens of towns and villages within the district who 
have the right to elect members of town or village assemblies, 
and who, moreover, have been paying in the district a direct 
national tax of three yen or upwards (per year) for one year 
or more, have the right to elect members of the district assembly. 
Persons who are eligible for the membership of the district as¬ 
sembly must be qualified as follows:— 

1. That they are full citizens of towns or villages within the 

district; 

2. 'That they liave the right to elect members of town Or 

village assemblies; 

3. That they have been paying in the district a direct 

national tax of five yen or upwards (per year) for one 

year or more. 

• But (1) officials or salaried official employees of the prefec¬ 
ture in which the district is situated, (2) officials and employees 
of the district, (3) public procurators, police officials and revenue 
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officials, (4) Shinto and Buddhist priests and other teachers of 
religion, (5) teachers of primary schools, (6) persons who under¬ 
take contract works for the district and officers of juridical per¬ 
sons which undertake contract works for the district, and (7) 
official employees concerned in the business, of election and those 
who have ccated.to be such for less than one month, are 
not eligible for the membership of the district assembly. The 
number members of a district assembly varies between 15 
and 30; but it may, with the permission of the Minister of Home 
Affairs, be increased up to 40. The matters which arc to be 
voted upon by the district assembly arc : — 

1. Tin* budget of annual revenue and expenditure ; 

2. The final account; 

v 13. Matters relating to the imposition and collection of 
1, >. : . • charges for use, fees, cot vie and dues in kind, except 
Aj, .1 those as to which there arc special provisions in laws 
h!\I. • and ordinances ;• 

v!. 4.' Matters relating to the disposition, purchase, or acquisi- 
« 4 fw tion by other means; of immovables, and to the 
saving or storing up of monies, cereals, etc. and .the 
• .. disposition of the same ;• 

\ -«5. The.waiving of rights and the contracting of new 
. .’.in. liabilities;); 

■ : 16. Matters relating to the manner of management of pro¬ 
perties and structures. 

district .council (£un-s<mji-kivai) is composed of the 
headman of the district and five honorary councillors elected by 
the district assembly from among its members. The powers and 
duties of the district council are as follows : — 
j_/, i;I. To vote upon-those matters which come within the 
•x\ • • ( competency of the district assembly, but which have 
been entrusted by it to the Council; 

. .2, .T9 yptp,,.^! die place of the district assembly, lupon 
. Y • . jnatters coming within the competency of the district 
... . - assembly, when they require such urgent attention that 
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. . the district headman thinks that the district assembly 
cannot be called in time ; 

3. To give advice to the district headman in regard to 

proposals Which he is going to submit to the district 
assembly; • • . ’ ’ ‘ ' 7 

4. To vote, within the limits of the resolutions of the 

district assembly, on important matters relating to the 
management of properties and structures ; • •' 

5. To fix provisions relating to the execution of works 

undertaken at the cost of the district, except those a? 
to which there arc Special provisions iri laws and x 
ordinances ; . 

6. To vote upon matters relating to petitions (administra¬ 

tive), actions, or aniicablc settlements In which the 
district is concerned • .. •*. 

7. To examine into the accounts of the district; 

8. Other matters which by laws and ordinances arc placed 
' v within the competency of the district council. . 

No direct tax i&imposcd by the district The revenue of 
a district consists in (1) charges for use, (?) fees, (3) income 
from properties owned by the district, (4) subsidies 6'r contri¬ 
butions from private individuals or organizations; (5) corvee 
and dues in kind, (6) distributed impositions upon town? and 
villages within the district, (7) temporary loans for the purpose 
of disbursements included in the budget, and . (8) district 
loans raised • for the purpose of disbursement* • calculated to 
promote the perfnanent' good of' the district or in case of need 
because of natural calamity of accident " • U .*;•!’•» 

(C) Cities, Tenons anet Villages'. \ 

(Regulations for tie . Organization of Cities Uszso No. .63 of tfye 
. f . year 191 ij and Regulations for tie Organization 
' , Towns and Villages \_Lcno No. 69, ditto]). • . • v< - >; 

The component parts of a city (s/tl), toW/* -(tv^^'oc 
village (son Qrmurf) (whiah organizations are all juridical 
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persons) are (i) a determinate area of territory and (2) the 
inhabitants thereof. By the term “ inhabitants" is meant ail 
persons who arc domiciled in the given city, etc., with the 
exception of members of the Imperial family and persons who 
enjoy extraterritorial privileges. Inhabitants are, furthermore, 
classified into full citizens (or citizens or komin) and non- 
citizens (ki-komin). Citizens |>ossess electoral and eligible 
rights in regard to the organs of a city, town or village. To 
be “citizens,” persons must fulfil the following conditions 
(Regulations for the Organization of Cities, Art. 9 and Regula¬ 
tions for the Organization of Towns and Villages Art. 7) 

I. They must be Japanese subjects ; 

'2. They must liavc been inhabitants of the city, town or 
village for two years or upwards ; 

3. They must be at least full twenty-five years of age ; 

4. They must be capable of leading an independent 

livelihood; 

5. They must not have been condemned to penal servitude or 

imprisonment for a term of six years or to a heavier 
penalty; 

6. They must not be incompetent or quasi-incompctcnt 

persons; 

' • 7. They must share in bearing the burdens imposed upon 

the city, town or village, and pay, in the same city, 
town or village, a land tax or a direct national 
. tax of two yen or upwards (per annum) ; 

8. Two years or upwards must liavc elapsed since they 
obtained relief out of public funds owing to poverty. 

A city, town or village may enact regulations of its own. 
The organs of a city are the Municipal Assembly (S/u-kwai) and 
Municipal Council (Shi-sanji-hvai) and the Mayor; and the 
organ of a town or village, the Town o^ Village Assembly 
(Cho-kivai ‘or Son-kwdi) and the Town or Village Headman 
(Llhcho or Soncho). 

liThe number of members of the Municipal Assembly is 
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fixed at 30 in the case of a city of a population of less than 
■50,000 souls, 36 in the case of one of a population of not less 
than 50,000 and less than 150,000, 39 in the case of one of a 
population of not less than 150,000 and less than 200,000, 42 
in the case of one of a population of not less than 260,000 and 
less than 300,000, and 45 in the case of one of a population of 
300,000 or upwards, 3 being added to this number for each 
additional 100,000 in the case of one of a population exceeding 
300,000, and for each additional 200,000 in the case of one of a 
population exceeding 500,000. But the number of members 
may be increased or reduced in virtue of the regulations of the 
given city itself. 

The number of members of the town or village assembly 
is fixed at 8 in the case of a town or village of a population of 
less than 1,500; 12 in the case of one of a population of not less 
than 1,500 and less than 5,000, 18 in the ca<e of one of a 
population of not less tlian 5,000 and less than 10,000, 24 in 
the case of one of a population of not less than 10,000 and less 
than 20,000, and 30 in the case of one of a population of 
20,000 or upwards. The number of members may, however, 
be increased or reduced in virtue of the regulations of the given 
town or village. 

As to the manner of electing the members of a municipal, 
town or village assembly, the electors are divided into three 
classes in the case of a city, and into two in the case of a town 
or village. In the case of a city, the highest payers (among the 
electors)-of direct municipal taxes—who pay among them a 
tliird of the total amount of the said taxes paid by the whole 
of the electors—constitute electors of the first class; the next 
highest payers—who pay among themselves one half of the 
total amount of direct municipal taxes paid by the whole of the 
electors, less the amount paid by the first-class electors—con¬ 
stitute electors of the second class; while the rest of the electors 
are electors of the tliird class. Each class of electors severally 
elect a third of the fixed number of members. In the case of a 
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town or village, the highest payers of direct town or village 
taxes—who pay among themselves one half of the total 
amount of the said taxes paid by the whole of the electors—arc 
electors of the first class, while the rest arc electors of the second 
class, each class severally electing one half of the number of 
members of the town or village assembly. 

Full citizens enjoy, as a rule, electoral and eligible rights in 
connection with the membership of the municipal, town or vil¬ 
lage assembly ; but the following persons are not eligible for 
election :— • . 

I. Officials or salaried official employees of the prefecture 
in which the city, town or village is situated ; 

\ 2. Salaried official employees of the city, town or village ; 

\j 3. Public procurators, police officials and revenue officials ; 
. .4. .Shinto and Buddhist priests and other teachers of 
i, 1 'religion •’ 

>! 5. Teachers of primary schools ; 

’6. Other government officials in general (these must obtain 
' . . the permission of their respective', chiefs in order to 
.. become members); 

. 7. Persons who undertake contract works for the city, town 
or village, or their managers, or partners with unlimit¬ 
ed liability, directors or managers of juridical persons 
which arc chiefly engaged in doing such acts ; 

8. Father and son or brothers cannot be members at the 
same time (when father and son or brothers arc elected 
together, the one who has obtained tho greatest 
.' . number of votes is deemed to be the person elected, 

and in case of a . “ tie ” of the two persons elected, the 
• !. . elder is accorded the preference); 

g„ Persons who are fathers, sons or brothers to the mayor 
or headman or assistant mayor or headman of the city, 
town or village. 

The powers of the'municipal, town or village assembly are 
as follows: . . . . ......... . ’ : . . 
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1. Matters to be voted upon by the assembly :— 

(1) Determination, alteration or repeal of the rules and 

regulations of the city, town or village; 

(2) Matters relating to works or undertakings carried 

on at the cost of the city, town or village (except 
affairs specified in Art. 93* of the Regulations 
for the Organisation of Cities and Art. 77* 
of the Regulations for the Organisation of Towns 
and Villages and those which are specially pro¬ 
vided for by laws and ordinances); 

(3) The budget of annual revenue and expenditure ; 

(4) Approval of the report on final accounts; 

(5) Matters relating to the imposition and collection 

of charges for use, fees, subscriptions, municipal, 
town or village taxes, and corvle and dues in 
kind, except those as to which, there arc special 
provisions in laws and ordinances; 

(6) Matters relating to the management, disposition 

and acquisition of immovables ; 

(7) Matters relating t6 the creation, management and 

disposition of foundation funds and reserve monies 1 
or cereals, etc.; 

(8) Contracting of new obligations and waiving of 
rights other than those dealt with by the budget 
of annual revenue and expenditure; 

(9) The method of management of properties and 

structures (except those which arc specially pro¬ 
vided for by laws and ordinances); 

(10) Matters relating to security for the good conduct 

and behaviour of officials of the city, town or 
village; •** 

(11) Matters relating to petitions (admi nistrative) 

* These arc affairs of the State, Prefecture and other public organi¬ 
zations which the city, town or village is by laws and ordinances required 
to attend to. 
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actions and amicable settlements in which the 
city, town or village is concerned ; 

(12) Election of officials for the city, town or village ; 

(13) Inspection of documents and accounts relating to 

the affairs of the city, town or village ; 

(14) Investigation into the management of affaire, exe¬ 

cution of its resolutions, and receipts and dis¬ 
bursements by means of demanding reports from 
the mayor or headman; 

(15) To submit opinions to the supervising authorities in 

regard to matters affecting the public interest of 
the city, town or village ; 

(16) To submit opinions in answer to inquiries of the 

administrative authorities. 

The Municipal Council (S/i-sanji-fovai) is composed of (1) 
the mayor, (2) assistant mayor (or mayors), and (3) six 
honorary councillors who arc elected by the municipal assembly 
from among its members. The chief officials of a city arc (1) 
the Mayor (shic/d) (2) assistant Mayors (Joyakit) and (3) munici¬ 
pal advisers (. shi-san-yo ). The mayor is recommended by the 
municipal assembly and appointed to the post with the approval 
of the Emperor, to whom the matter is reported by the Minister 
of Home Affairs. His term of office is four years. The as¬ 
sistant mayor is selected by the municipal assembly upon the 
recommendation of the mayor, or elected by the municipal as¬ 
sembly where no mayor is in existence, and his appointment is 
confirmed by the approval of the prcfectural governor. His 
term of office is likewise four years. Municipal advisers are 
honorary functionaries. They arc elected by the municipal 
assembly and confirmed in office by the approval of the Minister 
of Home Affairs. Honorary municipal advisers must be chosen 
from citizens of the city who possess electoral rights. 

The powers of the municipal council arc as follows:— 

1. To vote upon those matters which fall under the com- 
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pctcncy of the municipal assembly but which have 
been entrusted by it to the council ; 

2. To give advice to the mayor in regard to matters which 

he proposes to submit to the municipal assembly 

3. Other matters which, by laws and ordinances, fall under 

the competency of the municipal council. 

The town or village headman (cfdc/id or sottcho) is elected 
by the town or village assembly and the election is confirmed by 
the approval of the prefectural governor. His term of office is 
four years. The powers of the town or village headman ate as 
follows : — 

1. To draw up proposals in regard to matters to be voted 

upon by the town or village assembly and carry into 
execution the resolutions passed in the assembly ; 

2. To manage properties and structures, or, in case a special 

manager is appointed for them, to supervise his duties; 

3. To order monies to be received and paid and supervise 

the accounts and receipts and disbursements ; 

4. To keep in safe custody instruments and public docu¬ 

ments and papers; 

5. To impose and collect charges for use, fees, subscrip¬ 

tions, town or village taxes, crrv'ct and dues in kind 
in accordance with laws and ordinances and resolu¬ 
tions of the town or village assembly ; 

6. Other matters which, by virtue of laws and ordinances 

arc placed within the competency of the town or 
village headman. 

The revenue of a city, town or village consists of (i) income 
from its properties, (2) charges for use, (3) fees, (4) (non¬ 
criminal) fines, (5) indemnities for negligence, (6) subscriptions, 
(7) municipal, town or village taxes, (8) corvee and dues in 
kind and (9) public loans. City, town or village taxes arc to 
be levied only when the revenue from the six first mentioned 
sources prove insufficient-a point in which they differ from 
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other taxes. Persons who arc liable to pay city, town or 
village taxes arc :— 

1. Inhabitants; 

2. Residents for three months or upwards ; 

3. Owners of land, houses or things in the city, town or 
village; 

4. Those who carry on business in the city, town or 

village. 

Items of income which are exempted from the said liability 
arc 

1. Those specified in Art. 5 of the Income Tax Law, 

namely 

(1) Salaries of military men while attached to the 

Army or Navy in active service; 

(2) Allowances in aid of, and pensions for, the sick 

and wounded; 

(3) Travelling expenses, educational funds and sums 

received by way of legal support ; 

(4) Income of juridical persons whose object is not 

that of profit-making; 

(5) Temporary income which docs not appertain to 
businesses for profit-making purposes ; 

(6) Income from properties, businesses or professions 
held or prosecuted in foreign countries or places 
where the Income Tax Law is not enforced 
(except income of juridical persons which have 

.. head offices in places where the said Law is 

enforced); 

• (7) Dividends, allotments or bonuses received from 

juridical persons on which income tax is imposed 
in accordance with the said Law. # 

2. Those* specifie d in Arts. 120, 121 and 128 of the 
« Income from property or businesses held or carried on outside the 

city, temple buildings, buildings which are used by the State, prefecture, 
city, town, or village or other public organizations for public purposes, and 
persons as to whom special circumstances exist. . 
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Rcgulationc for the Organization of Cities, and Art. 
101 and Art. 108, 2 of the Regulations for the Orga¬ 
nisation of Towns and Villages. 

SECTION 4. 

Administrative Actions and Petitions. 

An administrative action (gyo-sei soshto) is an action which is 
brought by the injured party when the right of an individual is 
injured by an illegal administrative disposition. The Court 
which deals with such actions is called the “ Court of Adminis¬ 
trative Litigation ” ( Gydsei Saibansho), 

Petition (sogwan) is a kind of petition for relief which is, 
in ease the interest of an individual is injured by an improper 
administrative disposition, made by the injured party to a superior 
administrative office which has power to alter the dispositions 
made by the administrative office by which the objectionable act 
has been done. But petitions against dispositions made by a 
departmental Minister are always to be addressed to that 
Minister. * 

Ordinary petitions (seigivan) may be made in an informal 
manner; but petitions in this connection arc required to be 
nude in accordance with fixed formalities; that is to say, 
they arc to be nude in writing, and within sixty days from the 
date of the administrative dispositions against which they are 
nude ; and each petition must contain (1) a statement of the 
exact point of dissatisfaction, (2) the reason therefor, (3) the 
claim, (4) the social status, profession and age of the petitioner, 
and must further be signed’and scaled by the petitioner. 

Petition may be nude’ in regard to the following nutters 
unless otherwise provided in laws and ordinances (Ixrw Concern¬ 
ing Petitions [Law No. 105 of the year 1890J) : — 

r. Matters relating to the imposition of taxes and fees ; 

2. Matters relating to dispositions for recovery of taxes in 
arrear; 
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3r Matters relating to the refusal or annulment of business 
licenses; 

4. Matters relating to water-utility and public works 

(engineering); 

5. Matters relating to the division between Government 

and private owned lots of land ; 

6. Matters relating to local police. 

Matters relating to administrative actions arc provided for by 
Re Matters in respect to which Actions may be brought before 
tMe. Court of Administrative Litigation (Lata No. 106 of the 
year 1890) and the Lena Concerning Administrative Litigation 
(Imv No. 48 of the year 1890). 

Administrative action may be brought in respect to the 
following matters unless otherwise provided in laws and ordi¬ 
nances :— 

1. Matters relating to the imposition of taxes and fees 

except customs duties; 

2. Matters relating to dispositions for recovery of taxes in 

arrear; ' 

3. Matters relating to the refusal or annulment of business 

licenses; 

4. Matters relating to water-utility and public works 

(engineering); 

5. Matters relating to the division between Government 

and private owned lots of land. 

The Court of Administrative Litigation in Japan is a special 
court. There is only one court of this kind in the Empire, 
and it is located in Tokyo. Cases before it arc tried only once, 
and no appeal is allowed against its judgments. Judgment is 
rendered according to resolutions passed by a majority vote 
in the conference of the President and Councillors forming in all 
an odd number of five or upwards. 

Unless otherwise specially provided, administrative action 
can be brought only after a petition ( sogivan ) has been made to 
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a superior local administrative office and its decision has been 
obtained. But in regard to dispositions of the Ministers of the 
different Departments, offices under the direct control of the 
Cabinet, or local administrative offices of the highest grade, 
administrative actions can be brought without making a previ¬ 
ous petition ; but in case petition is made to the Departments or 
the Cabinet, administrative action cannot be brought at the 
same time. 

The Court of Administrative Litigation does not accept 
actions for damages. As for the execution of judgments of the 
Court of Administrative Litigation, it may be entrusted to 
ordinary Courts. 

SECTION 5. 

The Various Branches ok Administration. 

SUB-SECTION x. 

Internal Administration. 

Internal or domestic administration (naimu-gydsti) has for 
its object the maintenance of public peace and order, the pro¬ 
motion of the welfare of the people and the prevention of danger 
to the public. The administrative authorities arc entrusted with 
the exercise of the police power in accordance with the Law 
Concerning Administrative Execution (promulgated by Laxo 
No. 84 of the year 1900 and amended by Ltnv No. 52 of the 
year 1910). 

(1) Meetings and Associations (Law Coticerning Peace Police 
[Law No. 36 of the year 1900J). 

A meeting (s/tukivai) is an assembly of two or more persons 
at a certain place for a common object otherwise than to meet 
the requirement of laws and ordinances. For the maintenance 
of public peace and order, out-of-door meetings arc sometimes 
restricted, forbidden or dissolved. In order to hold an open- 
air meeting, it is necessary for the promoters to notify the com¬ 
petent authorities at least twelve hours previous to the time of 
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the meeting, stating the place and time, the line on which it is 
intended to move, and the object. In the case of political meet¬ 
ings, notification must be made by the promoters at least three 
hours previous to the opening. Within fifty days previous to 
an election of members of the House of Representatives, etc., 
however, meetings for the purpose of preparations for election or 
of persons who possess electoral rights may be held without 
sending in any notification to the authorities. Should speeches 
or debates in a meeting be found prejudicial to public peace and 
order or to good morals, they may be stopped ; and in case 
persons present raise a disturbance and commotion, or commit 
violence, the police officials present may order them to with¬ 
draw. 

As to what may be regarded as legal limitations on meet¬ 
ings in general, they arc as follows :— 

1. Tliat no person may carry firearms or other weapons ; 

2. That no discussion may be indulged in with regard to 

matters relating to the preliminary examination of 
felonies or delicts, of which the proceedings arc con¬ 
ducted in camera, and that no speech may be 
made of a tenor calculated to screen criminals or to 
praise, defend or incriminate persons criminally ac¬ 
cused ; 

3. That, in case police officials arc present, they must be 

accommodated with such scats as they may require. 

An association (kasha) is a society of persons Affiliated for 
the promotion of a definite object. Associations may be for¬ 
bidden, if their object is illegal or if they arc prejudicial to public 
order or to good morals. In the case of a political association, 
a chief manager or chief managers must be appointed. Within 
three days from the organization of an association, notification 
must be made to the police station having jurisdiction over the 
place of its office, setting forth the name and rules of the 
association, the location of its office and the name or names of 
its chief manager or managers. Even associations other than 
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political may be required to make such notification and placed, 
under the same rules as political associations, should such 
course be deemed necessary for the purpose of maintaining 
order. Persons who are disqualified for joining political associa¬ 
tions arc as follows 

1. Military and naval men on active service and those on 

the first and second reserve lists who arc called out; 

2. Police officials; 

3. Shinto and Buddhist priests and other teachers of re¬ 

ligion ; 

4. Teachers, students and pupils of schools; 

5. Females; 

6. Minors; 

7. Persons who are deprived of civil rights or who arc 

suspended from the enjoyment of the same ; 

8. Aliens. 

(2) Control of Anns and Weapon* (Law Concerning Pence 
Police and Law Concerning Administrative Execution). 

I ,1 ( *. ' ' 

The wearing of swords who was forbidden by Dnjvhvan 
(Council of State) Decree No. 38 issued on 28th March, 1876, 
which ran to the following effect:— 

" Be it known that henceforth the wearing of swords is 
forbidden except in case of wearing full dress or in 
the cases of soldiers, police officials, etc. for whom 
there are fixed uniforms, and that should swords be 
worn in contravention of this order they shall be 
confiscated." 

In regard to persons who it is apprehended may commit 
violence, fighting, or any other act prejudicial to public peace, 
their weapons may be provisionally seized. Persons may also 
be forbidden to carry, weapons, explosives or sword sticks, etc. 
in which weapons are concealed. 

Guns and gunpowder for military purposes cannot be 
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manufactured except by persons who have obtained permission 
or a commission from the authorities. And in order to sell guns 
and gunpowder, it is necessary to obtain the permission of the 
administrative authorities. Guns and gunpowder cannot be dealt 
in by pedlars, nor is it permitted to sell them at street stalls, in 
markets, or out of doors. The administrative authorities may, 
according to necessity, forbid or restrain the import, export, 
transport or carrying of guns and gunpowder at any such time 
and place as they may determine. Persons who have acted 
contrary to ordinances relating to the prohibition of or restric¬ 
tion upon the delivery, transport or carrying of guns and gun¬ 
powder arc liable to penal servitude or imprisonment for a term 
not exceeding one year or a fine of not exceeding three hundred 
yen {luno No. 53 of the year 1910). 

(3) Bodily Restraints upon Specific Persons. 

Against the following persons, the Superintendent-General 
of the Metropolitan Police and the Governors of Hokkaido and 
various prefectures may serve premonitory orders ( yokai) and 
inflict punishment on them, should such orders not be complied 
with ( Ordinance Concerning J Ye monitory Orders [Imperial Ordi¬ 
nance No. 11 of the year 1892])' 

r. Persons who have no fixed profession .and who 
habitually indulge in violent language and actions ; 

2. Persons who have disturbed or attempted to disturb 

meetings; 

3. Persons who have disturbed or attempted to disturb the 

freedom of others by interfering with their business 
acts; 

4. Persons who have, for the purpose of disturbing mect- 

. ings or the business of others, employed those men¬ 
tioned in 1, 2 and/or 3. . .. 

Necessary bodily restraint may be imposed on drunkards, 
idiots, would-be suicides or other persons who are deemed to 
need relief or protection.. Arms, weapons and other objects 
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from which there arc apprehensions of danger may be provision¬ 
ally seized by the competent authorities. In case it is found 
that there is imminent danger to life, person or property, or that 
gambling or unlicensed prostitution is being committed, the 
premises concerned may be entered even against the will of the 
proprietors or dwellers. At any time during the hours when 
they are open to the public, competent officials may enter inns, 
eating-houses, restaurants or other houses or establishments 
where the public have access. In regard to women who have 
committed the offence of unlicensed prostitution, they may be 
subjected to medical examination, and, should it be found neces¬ 
sary, they may be placed in a hospital at the expense of the 
offenders themselves or of the persons who have acted as go- 
be twee ns in the affair. In case the offenders or go-betweens 
have not means sufficient to defray the expense, the latter may 
be defrayed out of the public funds of the prefecture, etc. 

At public bath-houses, males and females of twelve years of 
age or upwards must not be allowed to bathe promiscuously 
(Home Department Ordinance No. 25 of the year 19C0). 

Licensed prostitutes (shdgi) may be subjected to compul¬ 
sory medical examination. The same applies to women guilty 
of unlicensed prostitution and those who having been previously 
condemned for the same offence arc still in the habit of practis¬ 
ing unlicensed prostitution. Under urgent circumstances, 
mentally deranged persons may be temporarily placed under 
guard by the administrative authorities. Should it be found 
necessary, doctors nominated by the authorities may be caused 
to examine mentally deranged persons, or officials or doctors 
may be caused to make examination in connection widi mental¬ 
ly deranged persons or to go and inspect houses, hospitals or 
other places where such persons reside {Lazo Concerning the 
Protection of Mentally Deranged Persons \Laiu No. 3 of the 
year 1900]). 

Minors arc forbidden to smoke (Jjtw against Smoking by 
Minors [ Law No. 33 of the year 1900I ). 
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The persons specified below may be compulsorily .required 
to enter reformatories {Law Concerning Reformation [law No- 
37 of the year 1900] ) :— 

1. Persons who, being not less than eight and under eighteen 

years of age, arc conducting themselves, or about to 
conduct themselves, in an improper manner, and over 
whom there are no persons properly exercising 
paternal power, and whom local governors deem it 
necessary should be caused to enter reformatories ; 

2. Persons under eighteen years of age in respect to whom 

the persons cxcercising parental power, or guardians, 
have applied for permission to place them in a reform¬ 
atory, and in respect to whom the local governor 
deems such a course to be necessary ; 

3. Persons who are to be placed in a house of correction 

with the permission of a Court. 

(4) Publication. 

Publication ( thuppan) means to print documents and draw¬ 
ings by any means whatsoever and to sell or otherwise distri¬ 
bute the same. When a publication ( shuppan-butsu ) is to Ijc 
issued, notification must, three days previous to the day of issue, 
be sent in to the Department of Home Affairs, accompanied with 
two copies of the said publication, and bearing the seals of the 
author or his successor and the publisher. It is forbidden to 
publish documents the aim of which is to screen criminals or to 
defend, praise or sympathize with persons who have been crimi¬ 
nally condemned or against whom criminal actions are pending. 
Without the permission of the competent authorities, no publica¬ 
tion can be made of unpublished official documents or minutes 
of discussions in government offices relating to diplomatic or 
military affairs or other secrets of government offices. Should 
published documents or drawings be found prejudicial to public 
peace and order or to good morals, the Minister of Home 
affairs may forbid the sale and distribution of the same apd 
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seize the blocks and manuscripts thereof ( Publication Laiu). As 
regards publication by subscription, further special provisions 
are contained in the Law Concerning Publication by Sub¬ 
scription. 

When issuing a newspaper, notification must, within two 
weeks before the issue, be made to the Department of Home 
• Affairs through the authorities governing the place of the issue. 
On the issue of each number, two copies must be sent in to the 
Department of Home Affairs, one to the competent local au¬ 
thorities, and one to the Public Procurators' Office attached to 
the competent Court. In case the insertion of a correction or 
refutation is required in regard to a statement made in the news¬ 
paper, it must be inserted; but in case such correction or 
refutation exceeds twice the length of the article complained 
about, the newspaper office may demand payment for the part 
in excess at its own advertisement rates. In case judgment is 
delivered in regard to a paragraph inserted in a newspaper, the 
whole text of the judgment must be published in the next issue of 
the paper. Articles calculated to screen criminals, etc. may not 
be published in newspapers any more than in the publications 
contemplated in the Publication Lcnv. The Ministers of Foreign 
Affairs, the Army and the Navy may specially issue ordinances 
forbidding the insertion of paragraph relating to diplomatic 
and military affairs. In case an action for libel is brought in 
connection with a paragraph inserted in a newspaper, if the 
Court finds that it was inserted without any malicious intention to 
injure the plaintiff but solely for the purpose of promoting 
public welfare, the accused is permitted to prove the truth of the 
fact published, and when this is proved to the satisfaction of the 
Court, he is relieved from the liability for libel; but this does 
not apply where the paragraph complained about relates to the 
private conduct (sftikb ) of the plaintiff. The same applies to 
actions for damages. In case an article which is prejudicial to 
order or peace or to good morals is inserted in a newspaper, 
the publisher and editor are liable to imprisonment for a 
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term of not exceeding six months or a fine not exceeding two 
hundred yen. In case of the insertion of an article which is 
derogatory to the dignity of the Imperial House, subversive of 
the established form of government, or prejudicial to the 
fundamental law of the State, the publisher, editor and printer 
are liable to imprisonment for a term not exceeding two years 
and a fine not exceeding three hundred yen. (Law Concerning ' 
Nciuspapcrs). 

(5) Control in Time of War and other Emergencies ( Ordi¬ 
nance Concerning the Proclamation of a State of 

. Siege). 

A state of siege ( kaigen ) exists where, in time of war or 
some other emergency, the whole country, or a particular 
locality thereof, is placed under military guardianship for the 
purpose of maintaining peace and order. A state of siege is, as 
a rule, proclaimed by the Emperor. But when in time of war a 
garrison, barracks, fort, naval port, naval station, naval ship¬ 
building yard, etc. is suddenly invested or attacked by an 
enemy, the commanding officer at the given place may excep¬ 
tionally proclaim a state of siege. It may also be proclaimed 
by the commander of an expedition, should it be found neces¬ 
sary to adopt such measure for strategical purposes. (For the 
effect and other details of a state of siege, vide the ordinance 
above mentioned.) 

(6) Sanitary Administration. 

Sanitary administration is classified into (1) health adminis¬ 
tration {hoken gydsei) and (2) medical administration (iryo 
gydsei). For the details of health administration, the reader is 
referred to the Laiu Concerning the Prevention of Contagions 
Diseases, Turn Concerning the Medical Inspection of Sea Ports , 
Rules for the Medical Inspection of Trains, Rules for the Medi¬ 
cal Inspection of Ships, Vaccination Ixnv, Rules for the Control 
of Articles of Food and Drink, and other IJygienically Dan- 
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gcram Articles, Rules for the Co,Urol of Harmful Colouring 
Materials, 'Rules for the Control of the Business of Dairymen, 
Rules for the Control of the Business of Manufacturing or Deal¬ 
ing in Refreshing Drinks, Rules for the Control of the Business 
of Manufacturing or Dealing in Ice and Snow, Rules for the 
Control of Eating and Drinking Utensils, Rules for the Control 
of Artificial Sweets, Rules for the Control of Antiseptics for . 
Articles of Food and Drink, Rules for the Control of Methyl, 
I/no Concerning the Removal of Filth and Dust, I/no Concerning 
Sewage Works, Rules for the Control of Cemeteries and Burials, 
Rules Concerning Burials for the Army, Ordinance Concerning 
Funerals ami Mourning for the Navy, etc., etc., For the details 
of medical administration, see the I/no Concerning Doctors, I mo 
Concerning Dentists, Rules Concerning Licenses for Veterinary 
Surgeons, Rules Concerning Wet-xVurses, Rules Caccruing the 
Business of Manufacturing or Dealing in Drugs aid the Hand¬ 
ling of Drugs, Lem Concerning Opium, etc., etc., 

(7) Communications. 

Communications ( kdtsu) may be (1) communication by 
land and (2) communication by water. Communication by 
water is effected chiefly by means of ships. Japanese ships are : 

(1) Ships owned by the Japanese Government or by 
Japanese public offices; 

(2) Ships owned by Japanese subjects; 

(3) Ships owned by commercial companies which have 

their principal offices in Japan and of which all the 
partners (in the case of ordinary partnerships), all the 
partners with unlimited liability (in the case of limited 
partnerships and joint-stock limited partnerships), or 
all the directors (in the case of joint-stock companies), 
arc Japanese subjects; 

(4) Ships owned by juridical persons which have their 

principal offices in Japan and all the representatives of 
which are Japanese subjects; 
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(5) Ships owned by limited partnerships formed in accor¬ 
dance with the provisions of the old Commercial Code 
of which all the partners arc Japanese subjects. 

Ships other than those of Japanese nationality cannot 
engage in the carriage of goods or passengers between Japanese 
ports (coasting trade). Should ships other than those of Japanese 
•nationality hoist the national flag of Japan in order to pretend to 
the nationality to which they really do not belong, the shipmasters 
are liable to a fine of not less than one hundred yen and not 
exceeding one thousand yen, and in aggravating circumstances, 
the ships themselves are liable to confiscation. For the regula¬ 
tions concerning ships and for the control of mariners, sec the 
Imw Concerning Ships, Imzv for the Encouragement of Ship¬ 
building, Regulations for Shipbuilding, Lazo Cotuenung the 
Inspection of Ships, Lazo Concerning Mariners, Disciplinary 
Law for Mariners, Law Concerning Pilots, Ltnu for the Preven¬ 
tion of Collisions at Sea, Law for the Encouragement of Navi¬ 
gation, Imzv Concoruing Rescues at Sea, etc. 

The organs of communication by land include railways, the 
telegraph, telephone, post, etc., which are rcgulaCed by such 
laws and regulations as the Ixnv Concerning the Construction of 
Railways, Imzv Concerning the Nationalisation of Railways, 
Law Concerning Private Railways, Lmw Concerning Railway 
Business, Postal Law, Telegraph Law, Rules Concerning the 
Telephone, etc. 

****** 

Among other important laws relating to internal adminstra- 
tion may be mentioned the Lmw Concerning Forests, Law Con¬ 
cerning Breed Horses, Law Concerning Stockfarmen' Associa¬ 
tions, Game Law, Law Concerning Fishing, Insurance Law, 
Law Concerning Arabic Land, Law Concerning the Extermina¬ 
tion and Prevention of Noxious Insects, Law for the Control of 
Manures, Law Concerning the Inspection of Silkworm Eggs, 
Mining Law, Lazo Concerning Chambers of Commerce, Law of 
Weights and Measures, Coinage Law, Factory Lazo, etc. 
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SUB-SECTION 2. 

Military Administration (Guvwm Gybsei). 

(1) The Military Service. 

. The military service (heiehi) is the duty of subjects in 
general to join the Army and the Navy in response to the call 
of the State ( Constitution Art. 20). 

Military service is of the following kinds 

1. Standing service (jobi heieki) which includes (1) active 

service and (2) first or active reserve service. 

(1) Active service (gen-ehi).— Male Japanese subjects 
enter upon active service on the attainment of 
full twenty years of age for a term of three years 
(or two years in the case of infantry) in regard to 
the Army, and four years in regard to the Navy. 
Persons who arc seventeen years old and up¬ 
wards may, however, exceptionally join the active 
service with the permission of the fathers or 
mothers who exercise parental power over them. 

(2) First (or active) reserve service (yobieki ).—Those 
who have gone through active service are placed 
on the first (or active) reserve list for a term of 
four years and four months in the case of the 
Army and three years in the case of the Navy. 
Those on the first reserve list are liable to be 
called out for exercise in service once a year for 
a term not exceeding sixty days and to respond 
to a roll-call once a year. 

2. Second reserve service ( kobi-eki ).—Those who have 

completed the standing service aforementioned arc 
placed on the second reserve list for a term of ten 
years in the case of the Army and five years in the 
case of the Navy. They are bound to respond to 
calls in the same manner as those on the first reserve list. 
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3. Supplementary resert>e service (lio/u-eki).—' Persons who 

have successfully passed the conscription examinations 
but who have not been required to join active service 
because of the limit set to the number of men fixed for 
active service are supplementary reservists ( hoju-lie). 
Under ordinary circumstances, they arc called out 
for the purpose of education for a term not exceeding 
150 days. They also are liable to calls under special 
circumstances. The term of this service is twelve 
years and four months in the case of the Army and 
one year in the case of the Navy. 

4. National service {kokumin-eki).— Persons who arc not 

less than seventeen years and not more than forty 
years of age and who are not in any of the tcrvices 
mentioned above arc placed on the national service 
list. National service is of the following two kinds 

(1) First national service {dai-ichi kokumin-eki). 
This consists of persons who have completed 
second reserve service or supplementary reserve 
service in the case of the Army and those who 
have completed second reserve service in the case 
of the Navy ; 

(2) Second national service (dai-ni kokumtn-ckt).— 
This consists of persons who arc neither in active 
service, nor in any of the reserve services, nor in 
first national service, and who fall under any of 
the following numbers: 

1. Persons who by means of drawings have been 

excluded from supplementary reserve service; 

2. Persons who fall short of the regulation stature ; 

3. Persons whose call was postponed because of 

sickness of such nature as rendcred_thcm 
incapable of service and who arc still unfit to be 
called out the following year; 

4. Persons whose call was postponed because their 
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families could not maintain themselves if they 
were called, and in respect to whom the 
obstacle does not cease to exist even after the 
termination of three years; 

5. Persons whose call was postponed, on account 
of their being abroad, until they attained thirty- 
two years of age. 

Volunteers ( shigwan-hei ).—The kinds of volunteers 
are:— 

(1) Persons who having attained full seventeen years 

of age voluntarily enter upon three years’ 
service; 

(2) Volunteers for one year's service: persons who. 
volunteer for this service must fulfil the follow¬ 
ing conditions:— 

1. That they arc not less than seventeen years 

and not more than twenty-eight years of age ; 

2. That they arc graduates of government schools 

or prefcctural middle schools or persons who 
liavc successfully passed certain fixed exami¬ 
nations ; 

3. That they defray all necessary expenses ; 

4. That they have never been condemned to im¬ 

prisonment or a heavier penalty or have 
never been punished for gambling ; 

(3) Soldiers on active service for six weeks, to be 

which persons must possess the following quali¬ 
fications 

1. That they are not less than seventeen years 

and not more than twenty-eight years of 
age; 

2. That they are graduates of normal schools 

and occupy the position of teachers in Gov¬ 
ernment or public primary schools ; 

(4) Naval volunteers—these arc persons who having 
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applied for permission to join the naval service 
have obtained such permission and been enter¬ 
ed in the list of naval volunteers. To be naval 
volunteers, persons must possess tl>c following 
qualifications 

1. That they are not less than seventeen years and 

under twenty-one years of age as regards sea¬ 
men and engine men, not less than seventeen 
and under twenty-six years of age as regards 
carpenters, medical orderlies or cooks, and not 
less than sixteen years and under nineteen 
years of age as regards aspirants for the mili¬ 
tary band ; 

2. The following persons cannot volunteer for the 

Navy 

Those who arc on first or second reserve 
service of the Army ; 

b. Those who come undcr*Art. 28 of the Con¬ 

scription Ordinance, that is, r pcrsons who on 
the ground of attempted evasion of’.service 
lvavc been called put without’thi preliminary 
of drawing ; 

c. Those who have been condemned to imprison¬ 

ment or a heavier penalty or punished for 
gambling; 

d. The accused in criminal cases ; 

e. Iasolvents (kashibunsansha) or bankrupts 

(hasansha) who have not obtained rehabilita¬ 
tion or their successors; 

/. Those who having been adjudged insolvent 
{shindai-kagiri) have not] completely per¬ 
formed their liabilities, or their successors. 

3. The following persons cannot be- taken into ser- 
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vice even though they offer themselves for the 
same:— 

a. Those who are physically unsatisfactory ; 

b. Those who arc not of good conduct and 

behaviour; 

c. Those who arc illiterate (uneducated); 

d. Others who arc at all unfit for the work of 

naval men. 

Disabled or deformed persons arc exempted from the duty 
to serve. For the following persons, the call is postponed (but 
persons for whom the call has been postponed must respond 
again to the call the following year) 

1 Persons whose stature falls short of the required height; 

2. Persons who arc sick or convalescent and arc incapable 

of labour; 

3. Persons who are undergoing examination, or arc under 

detention, for offences which under the old Criminal 
Code involve a deprivation of, or suspension from, the 
enjoyment of civil rights: 

4. Persons whose families could not maintain'themselves if 

they were called out. 

Persons who arc exempted from the call for service 
arc 

1. Persons who fall under No. i or 2 of the above and who 

are still unfit for service the following year ; 

2. Persons who fall under No. 4 of the above, and in 

respect to whom the obstacle docs not cease even after 
the expiration of three years. 

Persons for whom the call is otherwise postponed arc: — 

1. In the ease of persons who are students in government 
schools, prcfcctural normal or middle schools, or 
schools which arc found by the Minister of Education 
to be at least of the same grade as middle schools, the 
call is, on their application, postponed until they 
are full twenty-eight years old, [after which they arc 
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liable to be called out without the preliminary 
of drawing; 

2. For persons who arc abroad (except in Korea, Russian 
Maritime Provinces, Russian Saghalien, China, Hong¬ 
kong and Macao) the call is, on their application, post¬ 
poned until they arc full thirty-two years old. Should, 
however, they return home before they are thirty-two 
years old, they arc liable to be called out without the 
preliminary of drawing. 

Officials who arc employed in duties in respect to which 
others cannot be substituted for them, mayors and headmen, 
and treasurers of cities, towns and villages arc not called out for 
exercises in service or for a roll-call, no matter whether they are on 
the second reserve list or on the supplementary reserve list. The 
same applies to members of assemblies organized by law, while 
the assemblies arc sitting. 

(2) Military Burdens. 

Military burdens (gnnji futan) are legal compulsory 
burdens which arc charged upon individual persons to meet 
military necessity: they take the form either of pecuniary 
prestations or of limitations upon property rights. 

1. Requisition {chohatsu) (Ordinance Concerning Requisi¬ 
tions) is where, in time of peace or war, the military administra¬ 
tive authorities, in the exercise of the State’s power of command, 
require the use or prestation of property or labour such as is 
necessary for military purposes. 

2. Limitations upon property in the strategic stone. The 
strategic zone (ydsai-c/iitai) is the limited tract of land around 
various defensive structures built for the purpose of national 
defence; and limitations are imposed as regards property exist¬ 
ing within such zone in order to ensure the effectiveness of the 
said defensive structures. Such limitations are imposed by law 
and not by administrative measures; therefore the State 
never pays compensation to the owners of properties in regard 
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to which these limitations arc imposed. For details of this 
matter, vide the Law Concerning Strategic Zones. Further, 
Art. 4 of the Law Concerning the IVotection of Military Secrets 
provides that persons who have surveyed, sketched, or photo¬ 
graphed naval stations, secondary naval stations, defended ports, 
forts, batteries, submarine stations, or other defensive structures 
built for the purpose of national defence, or taken notes of their 
condition, arc liable to major imprisonment for a term of not less 
than one month and not exceeding three years, or a fine of not 
less than two yen and not exceeding three hundred yen.) 

SUB-SECTION 3. 

Financial Administration {cainutgyosei). 

The Budget (yosan) being valid only for the particular year 
in question, it must be revised year by year ( C> .dilution, Art. 
64). To this rule, however, there arc uo exceptions, 
namely: — 

1. A continuing expenditure fund determined for a fixed 

number of years with the consent of the Imperial Diet 
to meet special requirements {ditto, Art. 68); 

2. Expenditures of the Imperial House: to these, the con¬ 

sent of the Imperial Diet is not required except in 
ease an increase thereof be found necessary {ditto, Art. 
66 ). 

When the Budget is not brought into actual existence, the 
Budget of the preceding year is again carried out {ditto , 1 Art. 
71). 

The Budget has not the effect of law : it is enforced only in 
virtue of the Financial Law {Kwaikti-L/d). 

The revenue of the State consists of (1) the income from 
national properties, (2) the income from business carried on by 
the State, (3) taxes, (4) fees, (5) charges for use, (6) fines, (7) 
police fines, and (8) national loans. 

Taxes (socci) arc sums of money which are, for the pur- 
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pose of meeting the expenses of the State and in the exercise of 
the financial power of the State, collected by the State at a 
certain fixed rate, and that compulsorily and without any com¬ 
pensation whatever : they can be imposed only in virtue of law 
(1 Constitution , Art. 21 and Art. 62, 1). The duty to pay taxes, 
and the methods of the collection thereof, arc provided by the 
Imw Concerning the Collection of National Taxes (Ixtzv No. 21 

of the year 1897). In case payment is not made even after the 

expiration of the term fixed therefor, a notice urging payment is 
despatched ; and if payment is still not made, the property of the 
[»rty bound to |>ay is attached, except the items of property 
mentioned below, which cannot be attached 

1. Clothes, bedding, furniture and cooking utensils which 
are indispensable for the living of the defaulter and 
members of his family living with him ; 

• 2. Food and fuel and charcoal for one month necessary to 
the defaulter and members of his family living with 
him; 

3. The legal seal and other seals which are necessary for 

professional purposes; 

4. Articles which arc deemed necessary for religious ser¬ 

vice or worship, tombs and burial grounds ; 

5. Genealogies and diaries and documents which arc like¬ 

wise necessary to the defaulter’s family ; 

6. Uniforms or ritual or sacerdotal robes which arc profes¬ 

sionally necessary; 

• 7. Decorations and other marks of honour ; 

8. Books and tools which arc necessary for the studies of 
. the defaulter and members of his family living with 

him; 

9. Inventions and manuscripts pot yet published. 

The most important laws and ordinances relating to taxa¬ 
tion arc the Regulations Concerning the Land Tax, Income Tax 
Law, Business Tax Law, Law Concerning Succession Taxes , 
Law Concerning Sake Manufacture Tax, Law Concerning the 
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Beer Tax, Rules Concerning Soy Tax, Law Concerning Sugar Con¬ 
sumption Tax, Stamps Tax Law, Patent Medicine Tax Law, Law 
Concerning Customs Duties, Lmv Concerning Tax upon Bourses, 
I aw Concerning Tonnage Dues, Ixr.u Concerning Extraordinary 
Special Taxes, Law Concerning Tax on Flaying Cards, etc. 

Charges for use {shiyo-ryo) consist of compensation which 
is levied upon private persons for their use of structures owned 
by the State. Fees (tesuryd) are compensation paid by private 
l>crsons for some advantage which they arc to receive at the 
hands of the State. The creation or modification of fees need 
not always be fixed by law ( Constitution, Art. 62, 2). More¬ 
over, though taxes arc levied in view of the means of the parties 
bound to pay the same, such is not Always the case with fees. 
Fees arc collected from specific persons who require certain acts 
of the authorities or desire to make use of structures owned by 
the authorities; but taxes arc levied upon persons in general. 

. National loans (kokusai) arc obligations which are incur¬ 
red by the state, when taxes and other items of income are in¬ 
sufficient to meet expenses. In order to raise national loans, or 
in order to enter into such contracts involving charges upon the 
National Treasury as are not included in the Budget, it is 
necessary to obtain the consent of the Imperial Diet ( Constitution 
Art. 62, 3). 

SUB-SECTION 4- • 

Administration of Foreign Affairs {givaimu gyosei.) 

For details of this branch of the administration, students arc 
referred to the Regulations for the Organization of the Depart¬ 
ment of Foreign Affairs, Regulations for the Organization of 
Consuls, Rules Concerning the Duties of Consuls (Imperial 
Ordinance No. 153 of the year 1900), Regulations Concerning 
the Duties of Consuls {Law No. 70 of the year 1899), Treaties 
re the duties of consuls, Harbour Regulations of Open Ports, 
Rules Coiiceming Passports {Foreign Department Ordinance 
No. 1 of the year 1907), etc. 
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CHAPTER IV. 

THE CRIMINAL CODE. 

(Law No. 45 of the year 1907.) 

The Criminal Code (Kcihb) is the principal law which pro¬ 
vides for the punishment of offenders. Offences (tsumi or han- 
sa) arc acts contrary to laws which provide for the imposition 
of penalties ; therefore acts which do not constitute offences in 
one country and age (because no penalties are imposed in re¬ 
spect thereto) may constitute offences in another country and 
age, if penalties arc inflicted on their account. 

The subject (in a grammatical sense) of an offence is a per¬ 
son, that Is, a natural person who possesses capacity for criminal 
responsibility. A juridical person possesses no such capacity. 
Persons under fourteen years of age, and insane persons, possess 
no capacity for responsibility, therefore they arc not criminally 
punishable even though they may commit criminal acts. Acts 
of deaf mutes arc cither not punished, or are punished more 
mildly titan the acts of ordinary persons. For acts committed 
by weak-minded persons, the penalty is invariably reduced. 
Juridical persons are amenable to punishment only in virtue of 
special provisions of the law. 

Cases where criminal acts arc not punishable besides the 
above arc: — 

(1) When they are done in order to avert imminent danger. 
—This is provided in Art. 37 of the Criminal Code which reads : 
" With, regard to acts performed, under the stress of unavoidable 
necessity, for the purpose of saving from imminent danger the 
life, person, liberty or property of oneself or another, if the in¬ 
jury occasioned by the said acts is not graver in degree than 
that which it was endeavoured to avoid, such acts are not 
punishable.” 

(2) When they are done in justifiable defence , that is, under 
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the stress of unavoidable necessity when one’s rights arc iinpro- 
|)crly attacked by another.—The elements of justifiable defence 
(, seito-bbei ) arc as follows » 

(«?) That the attack is imminent; 

(b) That the attack is illegal; 

(c) That the attack is a harnilul act; 

{d) That the defensive act against the attack is done under 
the stress of unavoidable necessity—that is to say, be¬ 
cause there is no time to enable one to resort to' the 
protective power of the State. 

(3) When they are done either in the exercise of the penoer of 
the State or in accordance with ler.us and ordinances ; 

(4) When they are done in the execution of one's lawful 
and proper business. 

The elements of formation of an offence arc (1) that the 
[x*ri>etrator has acted with malicious intent, and (2) that the act 
is a criminal one. It is only in the ease of accidental offences 
(as involuntary homicide) that criminal acts arc punishable not- 
withstanding that they have been done without malicious intent. 

Offences may be classified in various manners 

(1) Intentional offences ( yui-han ) and unintentional offences 
{mui-han).— Offences which have l>ccn committed with the 
knowledge of their being productive of a certain result arc in¬ 
tentional or deliberate offences : while offences which have been 
committed by mistake arc unintentional offences. Unintentional 
or accidental offences arc punishable only in virtue of special 
provisions of the law {Criminal Code, Art. 38). 

(2) Positive offences {sakui-htan) aiul negative offences 
{fu-sakui-han). —Offences which consist in infractions of pro¬ 
hibitory provisions are positive offences (culpable actions), while 
offences which consist in disobedience to commands to do 
something are negative offences (culpable omissions). To kill 
or wound persons or rob them of property arc positive offences, 
while to omit to pay taxes or to evade the duty to serve in the 
Army or Navy arc negative offences. There arc, however, 
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cases where, the question of whether an omission constitutes an 
offence or not depends on who the person is who has omitted 
to act. To omit, for example, to rescue a child about to be 
drowned constitutes an offence in a father, brother, or any other 
person who is bound to exercise supervision over the child or 
a police constable, but not so in any other person. 

3. Consummated offences (kisui-han), non-cohsnmniatcd 
offences ( misui-han ) and abandoned offences ( chushi-lian ).—A 
non consummated offence is wlierc a criminal act has been com¬ 
mitted without being attended with the expected result; a con¬ 
summated offence is where a criminal act has been attended with 
the expected result; and an abandoned offence is where the 
.criminal himself has voluntarily prevented the act from being 
attended with the expected result. ( Criminal Code , Arts. 43 and 
44.) A noil-consummated offence may be cither (1) a com¬ 
menced but not consummated offence (as when a person has 
been prevented from robbing another of goods because of his 
having been caught by a third person in the act), or (2) an 
executed but not consummated offence (as when a person has 
•;oisoncd another but the poison lias proved abortive because 
the latter has taken an antidote in time). 

4. Offences involving a single offender (iandoku-ltan) and 
offences involving two or more offenders (iyo-han). —In the case 
of an offence involving two or more offenders, the offenders 
may sometimes be all principals ( sei-lan ) and sometimes one or 
more of them may be accomplice (s) or instigators (s). An 
instigator ( kyosasha ) is dealt with after the example of the prin¬ 
cipal offender; and a person who has instigated an accomplice 
(Julian) is dealt with after the example of the accomplice. On 
an accomplice, the penalty for the principal offender is inflicted 
in a mitigated form. 

5. Independent offences ( ichisai-lan ) and concurrent {united) 
offences {heigo-han),— Independent offences are offences which 
arc dealt with each independently of the other. Concurrent 
offences are offences which are dealt with unitedly. An offence 
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which has been committed before a penal judgment for another 
offence lias become irrevocable constitutes a concurrent offence 
together with the other offence. An offence commited after a 
judgment for another offence committed by the same person 
lias become irrevocable is an independent offence. If among 
concurrent offences one is punishable with death, perpetual 
penal servitude or perpetual imprisonment, the penalties for 
the other offences (with the exception of fines, police fines 
and confiscation) are not imposed. If among concurrent 
offences there are two or more offences punishable with 
limited penal servitude or limited imprisonment, the maximum 
term of penal servitude or imprisonment imposablc for the con¬ 
current offences is the maximum term of the penalty for the 
most serious of the offences increased by one-half; but it must 
not exceed the total of the maximum terms of the penalties 
indictable for the several offences {Criminal Code, Art. 47). 

6. Instantaneous offences {sokusei-han) and continuous 
offences {kiitoku-han ).—A continuous offence is an offence 
composed of a criminal act the commission of which is of some 
duration, as when a child is starved for several coasccutive days. 
The offence contemplated in Art. 186 of the Code (that is, to 
make a regular practice of wagering or gambling) is also an 
offence of this kind. The period of prescription against public 
action against a continuous offence (and also against an offence 
composed of successive acts'as mentioned below) commences to 
run on the day when the criminal act ceased (or when the last 
of the successive acts was committed). 

7. Offences consisting each of a single act ( tanku-han ) and 
offences consisting each of several successive acts {renzoku-han ).— 
In case several successive acts all constitute the same offence, 
such successive acts are dealt with as forming an offence 
{Criminal Code, Art. 55). 

8. Flagrant offences {genko-han) and nun-flagrant offences 
{hi-genkd-han ).—A flagrant offence is an offence that is discover¬ 
ed at the moment of committal or immediately after, while a 
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non-flagrant offence is one discovered some time after its com¬ 
mittal {Code 0/ Criminal Procedure Art. 56 et seq.). 

g. Ordinary offences ( futsuhan ) and special offences {toku- 
betsu-han). —Ordinary offences are offences specified in the 
Criminal Code and special offences arc those contemplated in 
special laws. 

10. Isolated offences (tan-hau) and " repeated offences " {mi- 
han). —If a person who was condemned to penal servitude again 
commits, within two years from the day on which the execution 
of the penalty was completed or remitted, another offence 
punishable with limited jicnal servitude, such offence is regarded 
as a “ repeated offence " and a heavier penalty than usual is 
inflicted in respect to the same {Criminal Code, Art. 56 'et seq.). 

A penalty {kei or keibatsu ) is a measure by which the State, 
in accordance with the law, deprives an offender of some ad¬ 
vantage which lie legally enjoys, because of the offence he has 
committed. The classes of penalties are 

1. Principal penalties {shukei, tliat is, penalties one or more 

of which must always be inflicted for an offence) 

(1) Death {s/iikei ); 

(2) Penal servitude {c/ioeki), imprisonment {kinko) 
and detention {kbryu ); 

(3) Fines (bakkin) and poliqe fines {ktoaryb). 

2. Supplementary penalty (fuka-kei, that is, a penally 

which is imposed together with some principal pe¬ 
nalty).—There is only one penalty of this kind in 
Japan and that is confiscation {bossku). The following 
objects may be confiscafcd, provided always that they 
belong to the offender himself:— 

(1) Objects which have constituted the criminal act; 

(2) Objects which have been used or intended to be 
used for the committal of the criminal act; 

(3) Objects originating from, or acquired by means of, 
the criminal act. 
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I he causes for which power to impose a penalty is ex¬ 
tinguished are as follows :— 

(1) The death of the offender. 

(2) Amnesty (tais/ui). —By amnesty, the effect of law in 
regard to an offence is extinguished by the supreme 
power of the Emperor, and so an offender who has 
been included in an amnesty is not only no longer 
liable to punishment but may commit another offence 
without being dealt with as being guilty of a “ repeat¬ 
ed offence.” 

( 3 ) Special pardon (tokusha ).—By this, the offender is, by 
• the supreme power of the Emperor, relieved from the 

penalty imposed on him by an irrevocable judgment; 
but it has not the effect of extinguishing the validity of 
the said judgment, and so if he should commit a cer¬ 
tain offence again within a certain period of time, he will 
be dealt with as being guilty of a “ repeated offence.” 

(4) Rehabilitation (fuhheri).— This is another act of supreme 
power by which the offender is enabled to recover the 
capacity of which he has l>cen deprived by a penal 
judgment. Thus, rehabilitation means the enjoyment 
of a privilege for the future, and it has no retroactive 
effect to efface the offence committed in the past. 

( 5 ) description (fihd). —This is the expiration of a certain 

time in virtue of which the offender is relieved from 
the execution of penalty. Prescription is acquired 
when the execution of the penalty has been evaded 
during the following respective terms, calculated from 
the time when penal judgment became irrevocable :— 

1. Thirty years for the death penalty ; 

2. Twenty years for perpetual penal servitude or 

perpetual imprisonment; 

3. Fifteen years for limited penal servitude or limited 
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imprisonment* for a term of ten years or up¬ 
wards, ten years for ditto for a term of three 
years or upwards, and five years for ditto for 
a term of less than three years ; 

4. Three years for fines ; 

5. One year for detention, police finest or con¬ 

fiscation. 

There arc cases where notwithstanding that a penal judg¬ 
ment has become irrevocable, the execution of the penalty is 
postponed. This is what is called a suspension of execution of 
penalty (s/ikko yuyo , (1 Criminal Code, Ait 25 ct seq. and Re 
Suspension of Execution of Penalties [Law No. 70 of the year 
1905] based on the Berenger model). When the following 
persons have been sentenced to penal servitude or imprisonment 
for a term of two years or less, the execution thereof may, 
according to the circumstances of their respective eases, be 
suspended during a period of time of not less than one year and 
not exceeding five years from the day on which judgment has 
become irrevocable ( Criminal Code, Art. 25) 

1. Persons who have never been previously condemned to 

imprisonment or a graver penalty ; 

2. Persons who, while they have been condemned to im- 

prionment or a graver penalty, have not been again 
. condemned to imprisonment or a graver penalty 
during seven years from the day on which the execu¬ 
tion of the penalty was either completed or remitted. 

The sentence suspending the execution of the penalty is to 
be cancelled ( Criminal Code, Art. 26) :— 

1. If a further offence has been committed during the term 

of suspension and the offender has been condemned to 
imprisonment or a graver penalty ; 

2. If the offender has been condemned to imprisonment or 

* Limited penal servitude or imprisonment is from I month to 15 
years. 

t A police or minor fine is from 10 sen upwards and under yen 20. 
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a graver penalty for another offence committed prior 
to the pronouncement of the sentence of suspension ; 

3. If (with the exception of the ease mentioned in No. 2, of 
the preceding Article (that is, Art. 25 for which see 
above) it is discovered that the offender was, prior to 
the pronouncement of the sentence of suspension, con- 
* demned to imprisonment or a graver penalty for, 

another offence. 

When a sentence of suspension is cancelled, the term of the 
l>enalty is computed from the day on which the judgment of 
cancellation has become irrevocable. In ease, however, the term 
of suspension has expired without the sentence being cancelled, 
the penal judgment becomes null and void (Criminal Code, Art. 
27 ). 

A susjxinsion of execution is, cither on the demand of the 
Public Procurator or ex officio, pronounced by the Court simul¬ 
taneously with the penal judgment. Against a sentence of sus- 
[>cnsion, the Public Procurator may make an apj)cal. 

If a person who has been condemned to penal servitude or 
imprisonment manifests an appearance of amendment, a tickct-of- 
leave may be granted by an administrative measure after the 
lapse of one third of the whole term in the ease of limited penal 
servitude or limited imprisonment, or of ten years in the ease of 
perpetual penal servitude or perpetual imprisonment. This is 
called " provisional liberation {kari-shutsiigoku ) {vide Criminal 
Code, Art. 28 et scq.). 

Release on tickct-of-leave may be cancelled ; 

r. If the condemned has committed a further offence during 
the term of his liberation on a tickct-of-leave and been 
. sentenced to a fine or a graver penalty ; 

2, If the condemned has been sentenced to a fine or a 

graver penalty for an offence committed prior to his 
liberation on a ticket-of-leave ; 

3. If the condemned having been condemned to a fine or a 

graver penalty for another offence prior to his libera- 
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lion on a ticket-of-leave, such penalty is to be ex¬ 
ecuted ; 

4. If the condemned contravenes the regulations for control 
of persons liberated on tickets of-lcave. 

As for the penalties which arc inflicted for various offences, 
they are provided in Book 2 of the Criminal Code of which we 
must lie re necessarily content ourselves with reproducing merely 
the headings of the several chapters in order to give an idea of 
their contents 


- Chapter 1. 
„ 2. 


3 . 


4 . 

5 . 


„ 6 . 

v ;• 

» #. 

», 9 - 

„ 10 . 


, 12 . 

. 13 - 

, 14. 

15 - 
16. 

. , 7 - 

18. 
, 19. 

, 20. 


Offences against the Imperial House ; 

Offences against the internal safety of the 
State; 

Offences against the external safety of the 
State. 

Offences against national intercourse ; 

Interference with the exercise of public 
functions; 

liscapc (of prisoners); 

Concealment of offenders and suppression 
and destruction of proofs of guilt; 

Riots and disturbances; 

Arson and accidental conflagration ; 

Offences relating to inundations and water- 
utiilty; 

Destruction of and damage to means of com¬ 
munication ; 

Violation of domicile ; 

Betrayal of secrets; 

Offences relating to opium ; 

Offences relating to drinking water ; 

Counterfeiting of money; 

Forgery of instruments ; 

Forgery of valuable securities ; 

Forgery of seals; 

Perjury; 
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Chapter 

21. 

False accusation ; 

II 

22. 

Indecency, fornication and bigamy ; 

II 

23 - 

•Gambling and lotteries; 


24. 

Offences relating to places of religious wor¬ 
ship and cemeteries; , 

11 

25 - 

Offences committed by public servants in 
the exercise of their functions; 

11 

26. 

Homicide; 

u 

27. 

Wounding; 

11 

28. 

Accidental homicide or wounding ; 

11 

29. 

Abortion; 

11 

30. 

Abandonment (of children, the aged or 
sick); 

11 

31. 

Illegal arrest and (also imprisonment: 

11 

32. 

Threats; 

11 

33. 

Abduction and kidnapping; 

11 

.34. 

Libel; 

11 

35. 

Offences against credit and business ; 

11 

36. 

Robbery and theft; 

11 

37 - 

Fraud and blackmail; 

ii 

38 . 

Embezzlement and misappropriation; 

11 

39 - 

Offences relating to stolen or otherwise ill- 
gotten goods: 

11 

40. 

Injuries to, and concealment of, property. 


An idea of the standards of punishment adopted may be 
gleaned from following resume 

(1) Attempt on the life of the Emperor, etc., capital 
punishment; Use inajeste or insult towards a member of the 
Imperial Family, penal servitude of from 2 months to 5 years. 

(2) Insurrection, (ringleaders) capital punishment or per¬ 
petual imprisonment, (participants in conspiracy and commandants 
in the insurrectionary body) perpetual imprisonment or imprison¬ 
ment of from 1 to 10 years, (ordinary followers) imprisonment 
of less than 3 years. 

(3) Conspiring with a foreign power and causing the latter 
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to commence hostilities against the Empire or joining an enemy 
in fighting the Empire, capital punishment; acting as a spy for 
an enemy, capital punishment or penal servitude—perpetual or 
for not less than 5 years. 

(4) Violence or intimidation on a foreign sovereign or pre¬ 
sident sojourning in Japan, penal servitude of from 1 to 10 years: 
insult to the same, penal servitude not exceeding 3 years; 
violence or intimidation on foreign diplomatic representatives, 
penal servitude not exceeding 3 years ; insult to the same, penal 
servitude not exceeding 2 years. 

(5) Obstructing public officials in the discharge of their 
duties, penal servitude or imprisonment not exceeding 3 years ; 
breaking or destroying seals or marks of attachment (seizure) 
affixed by public officials, penal servitude not exceeding 2 years 
or a fine not exceeding yen 300. 

(6) Escape (of a prisoner), penal servitude not exceeding 
1 year. 

(7) Harbouring escaped prisoners or offenders, j>cnal 
servitude not exceeding 2 years or a fine of not exceeding yen 
200. 

(8) Riot and disturbance, (ringleaders) penal servitude or 
imprisonment of from 1 to 10 years, (leaders and commandants) 
penal servitude or imprisonment of from 6 months to 7 
years, (followers) a fine not exceeding yen 50. 

(9) Arson committed againt dwelling houss, capital pun¬ 
ishment or penal servitude—perpetual or for not less than 5 
years; burning dwelling houses belonging to others by fault or 
negligence, a fine not exceeding yen 300. 

(10) Causing an inundation to the destruction of, or damage 
to,, dwelling houses, trains, etc., capital punishment or penal 
servitude perpetual or of not less than 3 years; causing ditto by 
fault or negligence, a fine not exceeding yen 300. 

(11) Destruction of, or obstruction of traffic on, a public 
road, water-way or bridge, limited penal servitude not exceed¬ 
ing 2 years or a fine not exceeding yen 200. 
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(12) Invasion of an inhabited or guarded house, etc., penal 
servitude not exceeding 3 ytjars or a fine not exceeding yen 
50 . 

(13) Opening of sealed letters, penal servitude not exceed¬ 
ing 1 year or a fine not exceeding yen 200 ; disclosure of secrets 
of clients by doctors, lawyers, etc., penal servitude not exceed¬ 
ing 6 months or a fine not exceeding yen 100. 

(14) Importing, manufacturing or selling opium, penal 
servitude of from 6 months to 7 years ; importing, manufactur¬ 
ing or selling instruments for opium smoking, penal servitude of 
from 3 months to 5 years ; smoking opium, penal servitude not 
exceeding 3 years ; possessing opium or instruments for opium 
smoking, penal servitude not exceeding 1 year. 

(15) Pollution of drinking water, penal servitude not ex¬ 
ceeding 6 months or a fine not exceeding 50 yen ; pollution of 
drinking water supplied to the public by means of water works, 
penal servitude for 6 months to 7 years. 

(16) Counterfeiting or altering current coins, paper money 

or bank-notes with intent to utter the same, penal servitude_ 

perpetual or for not less than 3 years. 

(17) Forgery of a public instrument with intent to utter 
the same, penal servitude of from 1 to 10 years; forgeryofa 
private instrument with intent to utter the same, penal servitude 
of from 3 montlis to 5 years. 

(18) Forgery of valuable securities with intent to utter the 
same, penal servitude of from 3 months to 10 years. 

(19) Forgery of the seal or signature of a, public office .or 
official with intent to utter the same, penal servitude of from 3 
months to 5 years; forgery of the seal or signature of a private 
person with intent to utter the same, penal servitude not ex¬ 
ceeding 3 years. 

(20) Perjury, penal servitude of from 3 months to 10 years. 

(21) False accusation, ditto. 

(22) Rape, limited penal servitude of not less than 2 years : 
adultery, penal servitude not exceeding 2 years; bigamy, ditto. 
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(23) Gambling or betting, a fine not exceeding yen 1,000 ; 
habitual indulgence in gambling or betting, penal servitude not 
exceeding 3 years ; issue of lottery tickets, penal servitude not 
exceeding 2 years or a fine not exceeding yen 3,000 ; acting as 
an agent in selling lottery tickets, penal servitude not exceeding 
1 year or a fine not exceeding yen 2,000. 

(24) Insulting act against a temple, church, etc., penal ser¬ 
vitude or imprisonment not exceeding 6 months or a fine not 
exceeding yen 50; violation of interment, penal servitude not 
exceeding 2 years. 

(25) Abuse of power by public officials so as to cause a 
person to do an act which he is not bound to do or hinder him 
from doing an act which he is entitled to do, penal servitude or 
imprisonment not exceeding 6 months; arrest or imprisonment 
of persons in abuse of power by judges, public procurators, 
police officials, etc., penal servitude or imprisonment of from 6 
months to 7 years ; violence towards, or ill-treatment of, accused 
persons by ditto in the exercise of their functions, penal servitude 
or imprisonment not exceeding 3 years; taking of bribes by 
public officials, penal servitude of from 1 to 10 years ; deliver¬ 
ing, offering or promising bribes to public officials, penal ser¬ 
vitude not exceeding 3 years or a fine not exceeding yen 300. 

(26) Homicide, capital punishment or penal servitude per¬ 
petual or of not less tlian 3 years. 

(27) Wounding, penal servitude not exceeding 10 years or 
a fine not exceeding yen 500. 

(28) Accidental wounding, a fine not exceeding yen 500 ; 
accidental homicide, a fine not exceeding 1,000. 

(29) Abortion (effected by the woman herself), penal ser¬ 
vitude not exceeding 1 year, (by another person at the request 
or with the consent of the woman) penal servitude not exceeding 
2 years, (by a doctor, midwife, etc.) penal servitude of from 6 
months to 5 years, (by another neither at the woman's request 
nor with her consent) penal servitude of from 6 months to 7 
years. 
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(30) Desertion of a child, an aged or sick person, etc., 
penal servitude not exceeding 1 year, (when the offender is a 
person who is legally bound to protect such person) penal 
servitude of form 3 months to 5 years. 

(31) Illegal arrest or imprisonment (by an ordinary person), 
penal servitude of from 3 months to 7 years. 

(32) Threats, penal servitude not exceeding r year or a 
fine not exceeding yen 100. 

(33) Abduction or kidnapping of a minor, penal servitude 
of from 3 months to 5 years ; ditto of a person with a view to 
profit, an indecent act or marriage, penal servitude of from 1 to 
10 years; ditto for the purpose of transporting him or her out 
of the Empire, limited penal servitude of not less than 2 years. 

(34) Libel by a public exposure of facts, whether true or 
false, penal servitude or imprisonment not exceeding 1 year or 
a fine not exceeding’ yen 500 ; insult in public, detention or a 
police fine. 

(35) Injuiring or obstructing the credit or business of 
another by disseminating false reports or by means of fraudulent 
stratagems, penal servitude not exceeding 3 years or a fine not 
exceeding yen 1,000. 

(36) Larceny, penal servitude not exceeding 10 years; 
robbery, limited penal servitude of not less than 5 years, 
roberty and wounding or rape, penal servitude perpetual or of 
not less than 7 years; robbery and homicide, capital punishment 
or perpetual penal servitude. 

(37) Fraud, penal servitude not exceeding 10 years; 
blackmail, ditto. 

(38) Misappropriation of goods belonging to another and 
held in one's possession (not in the course of one’s business), 
penal servitude not exceeding 5 years ; (in the course of one's 
business), penal servitude of from 1 to 10 years. 

(39) Receipt of stolen goods, penal servitude not exceed¬ 
ing 3 years ; transmitting, receiving deposit of, buying, or acting 
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as intermediary in the disposal of, stolen goods, penal servitude 

not exceeding 10 years and a fine not exceeding yin 1,000. 

(40) Destruction of documents for the use of a public 
office, penal servitude of from 3 months to 7 y®» 1 destruction 
of documents belonging to other (private) persons and affecting 
rights or duties, penal servitude not exceeding 5 years; destruc¬ 
tion of buildings or ships belonging to another, penal servitude 
not exceeding 5 years; concealment of letters belonging o 
another, penal servitude or imprisonment not exceeding 6 months 
or a fine not exceeding yen 50. 


CHATTER V. 

THE CIVIL CODE (Mimp'o). 

The Civil Code (which was promulgated on 27th April 
1896 and enforced on and after 16th July, 1898) determines 
rules applicable to private laws in general. The provisions o 
the Civil Code, however, do not all partake of the nature of 
private law, for provisions partaking of the nature of public law 
are also included in the Code when they are so intimately con¬ 
nected with provisions of private law that one cannot be separat¬ 
ed from the other, or when it is mote convenient to insert them 
in the Civil Code. 

The present Civil Code is compiled after the German model, 
and consists of five lk>oks arranged in the following sequence, 
namely, (1) General Provisions, (2) Real Rights, (3) Ob'igations, 
(4) Relatives and (5) Succession. 

SECTION 1. 

General Provisions {sosoku). 

The constituent elements of a right (kenri) arc (1) its subject 
( shutai ) and (2) its object {viokuUki). The subjects of rights 
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arc either natural Or juridical persons, while the objects of rights 
are i>crsons, things or acts of persons. 

The acquisition, loss and alteration of rights are due to acts 
(intentional actions of persons) or events (phenomena which 
occur independently of the intention of person's). Acts of which 
the object is to create an effect recognized by private law are 
called “juristic acts” (/tdri(sn-kdi). Of all events, that which 
has most to do with the acquisition and loss of rights is the lapse 
of time. In the Book of General Provisions, therefore, provi¬ 
sions arc included in regard to (1) natural persons, (2) juridical 
persons, (3) juristic acts, (4) periods (terms) and 5 prescription. 

StJB-SECTION 1. 

Pkksons ok Natural Peksons {hito or shisenjin). 

Though various restrictions are imposed in regard to public 
(civic) rights, private rights {sMen) arc enjoyed by all persons. 
The enjoyment of private rights commences at birth (Art. 1) 
and ends at death. 

Foreigners are also enabled to enjoy private rights, subject, 
however, to certain restrictions which arc imposed (owing to the 
inherent conservatism of human nature, which fails to recognize 
the oneness of humanity!) by laws and ordinances or treaties 
(Art. 2). 

Though all persons enjoy private rights, it does not follow 
that all persons arc authorized to exercise the same. Persons 
who have not the legal capacity to do acts in the exercise of 
private rights are “ incapacitated persons " (1 mnioryokushd ). It 
should, however, be borne in mind that the provisions relating 
to incapacitated persons have not any interdictory meaning, but 
that they aim at the protection of such persons. In the. Civil 
Code , there are four kinds of incapacitated persons, namely 

1. Minors * ( vti-scinen-s/a ), that is, persons who arc under 
twenty years of age. It is as a rule necessary for minors to 
obtain the consent of their legal representatives in order to do 
juristic acts. 
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2. Incompetent persons {kinjisan-sha),—i\ person who is in 
an habitual state of unsound mind is adjudged incompetent by 
the Court on the application of (a) certain special person (s). A 
person in regard to whom such adjudication has been made is 
an " incompetent ” person. For an incompetent person a guar¬ 
dian is appointed in order to protect him and manage his pro¬ 
perty, and represent him in juristic acts relating to property. 

3. Quasi-incompetent persons ( fun-kinjisansla). A per¬ 
son of weak intellect, or a deaf, dumb or blind person or a 
spendthrift is a "quasi-incompetent" person when he is ad¬ 
judged so by the Court on the application of (a) certain 
specific person (s). A quasi-incompetent pc.son must obtain 
the consent of the curator, under whose care he is placed, in 
order to do certain important acts relating to property (Art. 12). 

4. Manuel women (tsuuia or sal). —Owing to a popular 
illusion, which is a relic of an unenlightened age and time, it is 
supposed to be necessary for the maintenance of order in a 
family, tliat a married woman should submit to the authority ol 
her husband. It is therefore provided that in order to do cer¬ 
tain specific acts (wWir Art. 14) a married woman must obtain 
the permission of her husband. 

In ease any of the incapacitated persons mentioned above 
has done a juristic act, in the exercise of his or her discretion 
and in contravention of the provisions of the law, such act is not 
invalid but may be cancelled.* 

The domicile Jusho) is of great importance in respect of 
various legal relations. The principal place where a person lives 
s his domicile (Art. 21); and if his domicile is unknown, the 
place of his residence is regarded .as his domicile (Art. 22). 
' Under the present system, a person must always have a domicile, 
but never more than one. 

When a person leaves his domicile or place of residence 
and there is no person to manage his property, it may engender 


* Vide P. 214. 
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great loss not only to the owner or Jiis heir but to national * 
economy also. The Code, therefore, provides necessary 
arrangements for the management of property in such a predica¬ 
ment (Arts. 25 to 29). 

In case a person is long absent and it is unknown whether 
he is alive or dead, it is not sufficient that there arc arrageroents 
for the management of his property ; but it is further necessary 
in the public interest that the legal position of the absentee 
should be settled and the legal relations of the persons interested 
in him with regard to property and relationship determined once 
for all. Hence the system of adjudication of disappearance- 
{shis so). If it is uncertain for seven years (or three years under 
certain special circumstances, such as war, shipwreck, etc.) 
whether an absent person is alive or dead, an adjudication of 
disappearance is made by a Court on the application of J?ny per¬ 
son interested. Such person is legally considered as having died 
at the expiration of the term above specified, and all legal rela¬ 
tions in which he is involved arc settled accordingly (Arts. 
30 - 32 ). 

SUB-SECTION 2. 

Juridical Persons (%'/«). . • 

Juridical persons (hdjin) arc organizations which arc, by a 
fiction of law, regarded (to a certain extent), in the same light as 
natural persons. Juridical persons arc classified into (1) public 
and (2) private juridical persons. Public juridical persons {koho- 
jin) arc a subject to be dealt with under public law and with 
which the Civil Code has nothing to do. Private juridical 
persons [shihojin) are subdivided into ( 1) associations (shadan 
or aggregates of natural persons for certain common objects or 
ends) and (2) foundations {zaidnn or aggregates of property 
for certain purposes—juridical persons created invariably for 
the promotion of the public good). 

Private juridical persons may also be classified into (1) juri- 
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dical persons for the public good and (2) juridical persons for 
profit. The most important of juridical persons for profit arc 
companies (favais/ia), the provisions relating to which are re¬ 
served entirely for the Commercial Code, so that the juridi¬ 
cal persons with which the Civil Code is concerned arc 
confined to juridical persons for the public good, for the Code 
further provides that associations for profit are to be governed 
by the provisions of the Commercial Code relating to com¬ 
panies. 

Juridical persons arc constituted in accordance with the 
provisions of the law and with the permission of the authorities. 
It is also necessary to determine their constitution by Articles of 
Association—(in case of associations) or Acts of Endow¬ 
ment— kifu-koi (in ease of foundations). 

A 'juridical person thus created enjoys rights and is 
subject to duties in conformity with laws and ordinances within 
the scope of its object as determined by its Articles of Associa¬ 
tion or Act of Endowment. A juridical person must register 
certain particulars at the place of each office within two weeks 
from the date of creation (Arts 45 and 46). 

A juridical person can act and operate only through 
natural persons. It must appoint one or more directors who 
represent the juridical person and attend to its affairs. Com¬ 
prehensive as the authority of these directors is, and including 
as it docs all matters coming within the scope of its object, it is 
usually necessary that they should be placed under the super¬ 
vision of one or more inspectors, though it is within the 
discretion of each juridical person to decide whether an inspector 
should be appointed or not (Art. 59). An association has 
another organ in the general meeting ( sokwai), that is, the general 
meeting of all its members, which is the highest organ by 
which the intention of the juridical person is determined (Arts. 
60-65). 

The business of a juridical person is subject to the super¬ 
vision of the competent authorities. A juridical person loses its 
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existence by dissolution, of which the causes are specified in the 
law (Art. 68). When a juridical person is dissolved, its property 
goes to the persons designated by the Articles of Association or 
Act of Endowment. If no such disignation has been made by 
the Articles of Association or Act of Endowment, the directors 
may, with the permission of the competent authorities and (in 
the case of an association) agreeably with the resolution of a 
general meeting, dispose of the property for an object similar to 
that of the juridical person. Property which is not disposed of 
in any of the ways above mentioned goes to the National 
Treasury (Fiscus). 

In case a juridical person is dissolved, its pending business 
must be wound up,—that is, there must be a liquidation (seisan). 
For the purpose of liquidation, a dissolved juridical peason is 
deemed to continue in existence until the conclusion of such 
liquidation. 

With the exception of states, administrative divisions of 
states and commercial companies, and also of those specially 
recognized by law or treaty, foreign juridical persons arc not 
recognized in Japan. 

Foreign juridical persons recognized in Japan enjoy only 
the same rights as juridical persons of a similar nature formed 
in Japan ; but they cannot enjoy rights such as cannot be 
enjoyed by foreigners generally, except otherwise specially 
provided in laws or treaties. 

SUB-SECTION 3. 

Things (mono) 

Things (mono) in the sense of the Code are confined to 
material things, in order that ** things " may Be distinguished 
from rights and other immaterial things. In former days, 
human beings were also regarded as “ things ; ” but such is not 
the case now. A thing must be something that has an indepen¬ 
dent existence ; and so part of a thing is not a “ thing.” 
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The produce of a tiling is called its fruits ( hvajitsu ), which 
may be cither natural or legal. The produce reaped from 
the use of a thing is " natural fruit,” while money or something 
else which is received as compensation (consideration) for the 
use of things is " legal fruit,” Natural fruits belong to the 
jrerson who has the right of reaping them at the moment of 
their separation from the principal thing, while legal fruits are 
acquired according to the number of days of the period of time 
during which the right of reaping them exists (Art. 89). 

SUB-SECTION 4. 

Juristic Acts ( hitritsu-kui) 

. .A juristic act is an expression of intention whose object is 
to create an effect recognized by private law. The elements of 
a juristic act arc (1) that the party or parties have capacity, (2) 
that it has an object protected by the law and (3) that there is 
an expression of intention. To explain this in greater detail : — 
(f) Capacity (uuryokn) means capacity of action, that is, 
the legal capacity to do the act in question, 

(2) Object protected by law (boritsu no hego-sttruvtoktt- 
tekt ).—What the nature of a juristic act should be is a matter 
which is, as a rule, left to the discretion of the party or parties 
concerned to decide; but juristic acts whioh have unlawful 
objects in view ought not to be protected by law. - The Code, 
therefore, provides that a juristic act whose object is contrary to 
public order or good morals is void. It is hardly necessary to 
add that a juristic act is also void when its object is one which 
is expressly forbidden by law or ordinance. 

.(3) Expression of intention (isli-/eydji).—An inten¬ 
tion ' produces no legal ’ effect unless it is either ex¬ 
pressly or impliedly expressed ; and in case the intention and 
expression-do not agree, a greater measure of importance is 
attached by the Japanese Code to the expression. The provi¬ 
sions of the Code as to cases where intention and expression are 
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not in accord with each other cover (1) eases of mental reserva¬ 
tion (Art. 93), (2) eases of fictitious expression of intention (Art. 
94), (3) cases of a mistake in the essential elements of the act 
(Art. 95) and (4) cases of fraud or compulsion (Ait. 96). 

» As to the time when an expression of intention to another 
pci-son takes effect, the principle laid down in the Code is that 
inter absevles an expression of intention takes effect when the 
notification thereof reaches the other party ; but there are vari¬ 
ous exceptions to this rule. 

Though juristic acts are usually done by the parties 
themselves, it is impossible for all soils of acts to be invariably 
• attended to by the parties themselves, therefore representation is 
permitted except in regard to certain specific acts. 

Representation fdairt) is a legal relation in which an 
expression of intention made by one person (the representative) 
takes effect directly for or against another (the principal). Rc- 
resentation may be either legal or voluntary. Legal repre¬ 
sentation is a relation of representation which is called into being 
by operation of law or by order of a court. Voluntary repre¬ 
sentation is a relation of representation which is called into being 
by an expression of intention (mandate). 

The authority of a legal representative is determined by 
the law to which the relation of representation owes its existence, 
while the authority of voluntary representatives is determined by 
• • their respective acts of authorization (powers of attorney). A 

representative whose authority is not thus specifically fixed 
possesses only authority to do (1) acts of preservation and (2) 
acts whose object is the utilization or improvement of things 
which form the subject-matter of representation, but within the 
limits of not changing their nature (Art. 103). 

Powers of representation are extinguished by (1) the death 
(or dissolution) of the principal, (2) the death, “ incompetency,” * 
or bankruptcy of the representative and (3) the termination of 


* Vide P. 208. 
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the mandate (this latter only in case of voluntary representa¬ 
tion). 

An entirely void act never acquires validity ; it does not 
become effective by ratification : but if the pirty concerned’ has 
ratified it knowing it to be void, he is deemed to have performed 
a new act (Art. 119). 

A voidable act is an act whiclj comes into legal existence 
and takes effect, but of which, owing to some defect or other, 
the effect can be extinguished as from the moment of the act. 
When a voidable act has been annulled, it is regarded as having 
been void ab initio. A voidable act is, however, deemed to be 
valid ab initio when it has been ratified ; and it can no longer be 
annulled—that is, ratification in this case means the waiving of 
the right of cancellation. 

A person making an expression of intention may restrict the 
legal effect of such expression of intention by (1) a condition or 
(2) a time-limit. 

A condition ( jbken) is a subjectively uncertain fact on which 
the validity of the juristic act (to which it is attached—that is, 
the taking effect or termination of the juristic act—is made to 
depend. A condition need not l>e a fact that is really and 
actually uncertain, and it suffices if it is a fact which, though' 
certain in fact, is uncertain to the knowledge of the party or 
parties concerned. This is why a condition is said to be a 
subjectively uncertain fact. 

A condition may be either (1) a condition precedent (teisli- 
jbken), that is, a condition on the fulfilment of which the given 
juristic act takes effect, or (2) a condition subsequent {kaijo 
joken), that is, a condition on the fulfilment of which the given 
juristic act is to cease to be effective. 

The effect of a conditional juristic act may be considered 
under two heads, namely, (1) the effect of the fulfilment of the 
condition and (2) the effect of the act while the condition is 
pending. (1). When the condition is fulfilled, the act becomes 
operative (if the condition is a condition precedent), or ceases to 
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be effective (if it is a condition subsequent) (Art. 127). (2) The 
effect of the act while the condition is pending is (a) that each 
party must not do anything calculated to impair or injure the 
advantages which the other party is to derive from the act upon 
the fulfilment-of the condition (Art. 128), (b) that the rights and 
duties of the parties concerned can be disposed of, inherited, 
preserved or secured in accordance with the general pro¬ 
visions (Art. 129), and (c) that if the party to whose disad¬ 
vantage the fulfilment of the condition would operate has 
intentionally prevented fulfilment of the condition, the other 
party may deem the condition as having been fulfilled (Art. 
*30). . 

A time-limit (tigen) is a'point of time on which tho reali¬ 
zation or termination of the effect of a juristic act is made to 
depend and which is sure to arrive at some future time. A 
time-limit being sure to be reached, a juristic act subject to a 
time-limit takes effect at once at the moment of the act. 

A time-limit may be either (1) a time of commencement 
(shiti )—that is, the time on the arrival of which the performance 
of the given juristic act can be demanded, or (2) a time of end¬ 
ing (shuki )—that is, the time on the arrival of which the effect 
of the given juristic act is terminated. A time-limit is legally 
presumed to be fixed for the benefit of the debtor, but the debtor 
cannot claim the benefit of time if lie is adjudged bankrupt, etc. 
(Arts. 136 and 137). 


SUB-SECTION 5. 

Periods ok Terms ( til - tin ). 

A period or term denotes a particular stated interval of 
time. Periods have an intimate connection with the acquisition 
and loss of rights in various cases. The Code, therefore, con¬ 
tains a chapter (Chapter 5) dealing with the manner in which 
days, weeks, months and years arc to be calculated. 
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SUB-SECTION 6. 

Prescription (fikb). 

Prescription (fikS) denotes the acquisition or extinction of 
properly rights because of the expiration of time. Prescription 
may be either (i) acquisitive prescription (shutoln jikb ) which 
means the acquisition of rights as the result of the possession of 
the things (on which the rights rest) or the exercise of the rights 
during a certain period, or extinctive prescription ( sltO/ue/su 
jikb) which means the extinction of rights because of their not 
being exercised during a certain period. 

Prescription being the acquisition or loss of rights as the 
result of an expiration of time, it would be theoretically proper 
that rights should be acquired or lost on the expiration of a 
legally fixed period. But in practice this would involve con¬ 
siderable difficulty regarding the various complicated relations 
which might have arisen in regard to the rights in question be¬ 
tween the beginning and end of the period. Agreeably, then, 
with the intention with which the prescription system has been 
recognized, it is specially provided that prescription is operative, 
that is, the rights arc acquired or lost as from the first day of 
the period fixed for the completion thereof (Art. 144). 

The benefit of prescription is enjoyed not only by the 
parties concerned but by their successors by any title whatso¬ 
ever. 

The Court can render no judgment on the ground of pre¬ 
scription, unless it is claimed by the party concerned (Art 145). 

The benefit of prescription cannot be waived in advance 
(Art. 146), though there is nothing to prevent a person waiving 
the benefit of time that lias elapsed or the benefit of prescription 
that has been completed. 

The progress of prescription is interrupted by a demand, 
attachment, provisional attachment, provisional disposition, ac¬ 
knowledgment (legal causes) or interruption of possession 
(natural cause) or is suspended for a certain period in any of the 
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cases specified in Arts. 158-161. In case of an interruption of 
prescription, the benefit of time that lias so far elapsed is lost 
and prescription commences to run entirely anew on the day 
when the cause for interruption ceases. In the ease of suspen¬ 
sion, however, prescription merely ceases to run during a certain 
period; and so the benefit of time that elapsed prior to the 
happening of the cause for suspension is not lost, and it is to be 
added to the time tliat has elapsed subsequent to the cessation 
of the said cause, in order to determine whether the period of 
prescription has been completed or not. We have just seen that 
prescription is interrupted cither by a legal or natural cause. An 
interruption of prescription (acquisitive prescription) by a natural 
cause lias effect against the whole world; but .an interruption 
by a legal cause is effective only as between the parties con¬ 
cerned and their successors. 

SECTION 2. 

Real Rights (bttkken). 

Real rights arc a kind of property right and rights directly 
to govern things, and which can be set up against persons in 
general. In contradistinction to obligations, which arc rights 
against specific persons and arc therefore called rights against 
persons {tnijin-ken), real rights are called rights against the 
world (laisei-ktti). As a result of its being a right tliat is directly 
exercised over a tiling, a real right is attended with a preferen¬ 
tial right and a right of pursuit. A preferential right (yusenken) 
is a right to enforce the right (to which it is attached) upon the 
thing in preference over another right of the same or a different 
kind acquired subsequently over the thing ; while by a right of 
pursuit (tsuikyu-ken) the right in question can be exercised no 
matter into whose hands the thing may pass. A real right being 
a right tliat is exercised directly over a thing, it does not permit 
rights of other persons to exist within the limits of that right, so 
that persons who have acquired rights upon a thing subsequent 
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to a real right existing over the same only acquire rights upon 
the thing minus the value of the said real right. 

The effect of real rights being extensive, it is of vital im¬ 
portance to the national economy that they should be properly 
regulated. After the example of other countries, certain kinds 
of real rights only arc recognized and the origination of “ real 
rights ” other than those actually specified in the Civil Code and 
other laws is not permitted. The kinds of real rights that arc at 
present recognized arc the following :— 

(i) Possessory Rights (sen-yu-heu). 

. • Possessory rights arc rights acquired by holding things with 
the Intention of so doing on one’s own account. For the pur¬ 
pose of possession (seiryu), it suffices to hold things (the physi¬ 
cal element) with the intention of so doing on one’s own account 
(the mental element); and it is not necessary that one should 
be the real person entitled, nor that one should hold them with 
the intention of owning them. To hold tilings docs not neces¬ 
sarily mean to hold them in one’s own hand, but to really and 
actually exercise dominion over them to the exclusion of other 
persons. Like other rights, possessory lights can also be 
acquired through a representative. 

Possessory rights being constituted of two elements (mental 
and physical), a transfer of them cannot take effect merely from 
an expression of intention of the parties ; but it is necessary that 
there should be delivery. The only exceptional cases where the 
transfer of a possessory right takes place without delivery of the 
thing are (i) where the thing is already in the hands of the 
transferee and (2) where the thing being possessed by another 
person, the latter declares that it shall be held for the future on 
behalf of the transferee (his principal) (Arts. 182, 176, 183 and 
l84) . • 

One point regarding the effect of possession which is worthy 
of special attention is that it has the effect of instantaneous pre¬ 
scription (if it is allowable to use such an expression), for Art. 
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192 of the Code provides that a person who peacefully and 
publicly commences the possession of a movable immediately 
acquires the rights exercised over the movable, if he acts in 
good faith and without fault. In view of tlie simple process by 
which movables are transfered, and the frequency of transac¬ 
tions in movables, it would render such transactions highly in¬ 
secure, and be prejudicial to the development of productive in¬ 
dustries and the progress of the State, if the persons entitled 
were allowed to exercise their rights even after the things have 
passed through various hands. Therefore, upon the fulfilment 
of certain conditions, the possessor of movables is regarded as 
the person entitled thereto. When a possessor restores the thing 
to the person entitled, he can require the latter to reimburse to 
him the sum spent for the preservation and improvement of the’ 
thing (Art. 196). 

The effect of a possessory right consists of (1) certain 
favourable legal presumptions (that is, that the possessor is pre¬ 
sumed to possess in good faith, peacefully and publicly, and with 
the intention of holding as owner (Art. 186) and that lie is pre¬ 
sumed to lawfully own the right exercised over the thing (Art. 
188), (2) the acquisition of fruits (Arts. 189 and 190), (3) t,ic 
acquisition of the rights exercised over the movable (Arts. 
192-195) and (4) the right of possessory action (Arts. 197-202). 

Possessory rights are extinguished by the loss of one or 
both of the two elements of possession already explained. 

While possession Is the right to hold things, it is likewise 
necessary to protect the possession of rights, that is, (juasi-posses¬ 
sion (;««•;«), The Code, therefore, provides that, the pro¬ 
visions relating to possession apply correspondingly where pro¬ 
perty rights arc exercised with the intention of so doing on one’s 
own account. 

(2) Ownership {shoyir-ken) 

Ownership is the right of freely using, receiving the profits 
of, and disposing of, its object.' It is the most complete and 
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effective of real rights, governing as it does its object in all direc¬ 
tions. But the scope of all rights being determined by law, it is 
a matter of course tliat ownership, too, can exist subject to the 
restrictions imposed by laws and ordinances, the more important 
of such restrictions being those specified in Arts. 208-23S (Art. 
206). 

The special ways in which ownership is acquired are (1) 
prior i>ossession (the ownership of ownerless movables is acquired 
by possessing them with the intention of ownership), (2) finding 
of lost articles, (3) discovery of hidden treasure, and (4) adjunc¬ 
tion (when a material thing is adjoined to or mixed up with 
another or work is applied to a material thing, the owner of the 
principal thing or the workman [as the case may be] acquires 
the ownership of the other thing or thing worked upon, subject 
of course to a liability for compensation) (Arts. 239-248). 

A thing may be owned conjointly by two or more persons. 
This is a case of co-ownership (kydyu). Instead of governing 
merely part of the thing, each co-owner is entitled to use the 
whole of the common property in proportion to his share (Art. 
249). In order to liarmonize the relations of dominion in which 
the several co-owners thus stand to the whole of the common 
property, the Code contains special provisions relating to co- 
ownership. 

Co-ownership is a condition of things which is not best fitted 
for the utilization and improvement of property, and so, with a 
view to facilitate the termination of such a relation, the Code pro¬ 
vides that each co-owner may at any timed emand the partition of 
the common property, except in cases where the advantages of the 
property cannot be fully enjoyed if partitioned (Arts. 256 and 
257). The partition of common property may be effected citl\pr 
by agreement among the co-owners (voluntary partition) or 
by the decision of a Court, if an agreement cannot be "arrived at 
among the co-owners (judicial partition). 

It should be noted, however, that the liability of the co- 
owners does not end with partition, but tliat each co-owner, in 
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proportion to liis share, bears a responsibility of warranty (simi¬ 
lar to that of a seller towards the buyer) with regard to the 
portions which the other co-owncrs liavc acquired by the parti¬ 
tion (Art. 261). 

(3) leases ( Superficies and Emphyteusis). 

In the Code four kinds of leases ( sliakuclti-keri ) arc recog¬ 
nized, namely, (1) superficies {cJuju-ken), (2) emphyteusis 
(ei-kosakn-ken), (3) rights of hiring (chins/iaku-ken) and (4) 
rights of using ( shiybsJiaku-kcn ), of which the first two arc real 
rights, while the latter two arc obligations. It is for economic 
as well as historical considerations that some leases are treated as 
real rights and others as obligations. The leases with which 
we are here concerned arc only superficies and emphyteusis. 

Superficies (< cliijo-ken) is a right to use the land of another 
person for the purpose of owning thereon structures or trees and 
bamboos. Emphyteusis (ei-kosaku-ken) is a right to carry on 
agriculture or stockfarming on the land of another person in 
consideration of a rent. While the payment of a rent is essential 
to an emphyteusis, the payment or non-payment of a rent has 
nothing to do with the formation of a superficies. There Is no 
legal limitation upon the duration of a superficies ; but an em¬ 
phyteusis can be created only for a period of not less tlian 
twenty years and not exceeding fifty years (Arts. 265, 270 and 
278). 

(3) Servitudes ( cJiieJd-ken ). 

Servitudes may be either (1) personal, that is, the use of the 
land of another person for the benefit of persons, or (2) terri¬ 
torial, that is, the use of ditto for the benefit of land. The 
servitudes contemplated in the Code are confined to servitudes of 
the latter class—that is, the use of the land of another person 
(servient land or slideki-chi) for the benefit of one's own land 
(dominant land or ybekichi) in accordance with the object fixed 
by the act of creation. It should be noted that a servitude is 
invariably created by voluntary agreement. What may be 
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called “ legal servitudes ” are mentioned among the provisions 
dealing with the extent or limits of ownership {vide Arts. 
208-238). ' 

A servitude is accessory to the ownership of the dominant- 
land and shares the same fate with that ownership. 

A servitude is indivisible, that is, it is not permissible to 
cause part of it to be extinguished or to divide it up so as 
to make two or more servitudes (Aits. 282 and 284). 

With regard to iriai-ken (tliat is, a right to enter a forest 
owned by another person for the purpose of gathering the under¬ 
growth or dry grass in accordance with custom) which has not 
the nature of joint-ownership, the provisions relating to servitudes 
apply correspondingly (Art. 294) ; while as regards iriai-ken 
partaking of the nature of joint-ownership, it is governed by the 
provisions relating to co-ownership as well as by the local custom 
of each district (Art. 263). 

(4) Material Security Rights {butsujo-tampo-ken). 

{Liens, Deferential Rights, Hedges and Mortgages). 

Material security {butsiijd-tainpo) is the value of things 
# which affords a guarantee for the enforcement of an obligation. 
Material security rights arc real rights and so they imply the 
right of pursuit and preferential right. Material security rights 
arc rights accessory to obligations and so they arc extinguished 
upon the extinction of the principal obligations. Under the 
Japanese Civil Code, a material security right is indivisible—that 
is, die party entitled may exercise the right over the whole of the 
thing until full performance is obtained of the obligation which it 
secures (Arts. 296, 300, 350 and 372). 

• A material security right is accompanied with a right of 
subrogation upon things,—that is, when the material security has 
been transformed into money or other things, the security right 
can be exercised over such things instead of over the thing which 
has been originally furnished as security.. This, however, does 
•not apply to liens, inasmuch as a lien is a right merely to retain 
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the tiling and not a right, as other security rights arc, to obtain 
preferential performance out of the tiling. 

Material security rights arc (i) liens, (2) preferential rights, 
( 3 ) pledges and (4) mortgages. ; 

(1) liens (1 ryuchi-ken ).—Lien is a right, on the part of a 
l>crson possessing a thing belonging to another person, to retain 
the thing until performance is obtained of an obligation which 
has arisen in his favour in connection with the thing itself. 

The lien-holder is, as already mentioned, entitled merely 
to retain the thing until performance is obtained, but has no 
right whatever to obtain performance out of the thing in prefer¬ 
ence over other creditors; but this is not the ease with the 
fruits proceeding from the thing retained, which he can appro¬ 
priate to the performance of his obligation in preference over 
other creditors. 

In order that a possessor of a thing belonging to another 
person may enjoy the protection of the law as lien-holder, 
it is necessary (1) that the obligation in his favour be one that 
has arisen in connection with the thing, (2) that the obligation is 
due, and (3) that the possession was not commenced by an un¬ 
lawful act (Art. 295). The rights of the lien-holder arc (1) the 
right to retain the thing until performance is obtained of the 
whole of the obligatien, (2) the right to,appropriate the fruits to 
the performance of the obligation and (3) the right to obtain re¬ 
imbursement of such necessary and beneficial expenses as he has 
defrayed in connection with the thing retained (Arts. 297 and 

299.) 

(2) Preferential rights {senshn-toHen) are rights in virtue 
of which specified creditors arc, in accordance with the law, en¬ 
titled to obtain performance of their claims in preference over 
other creditors out of the whole property or specified property 
of the debtor. Preferential rights can come into existence only 
in virtue of the provisions of the law : they cannot be created by 
expressions of intention made by the individual parties. 

Preferential rights are classified into two kinds according as 
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to whether they exist over the whole property or over certain 
specified property of the debtor; and the latter class of pre¬ 
ferential rights—that is, special preferential rights—arc classified 
into (I) preferential rights in movables and (2) preferential rights 
in immovables. The kinds of preferential rights contemplated in 
the Cotie are :— 

1. General preferential rights (i/jau no senshutokken). 

( a ) Preferential rights for expenses for the common benefit 
(as expenses of preservation); , 

(/;) Preferential rights for funeral expenses ; 

(c) Preferential rights for wages of employees ; 

(<l) Preferential rights for supplies of daily necessaries. 

2. Special preferential rights ( toku/ietsu no senshu-tokken). 

A. Inferential rights in movables. 

(a) Preferential rights for hiring of immovables; 

(b) Preferential rights for lodging at an hotel or inn ; 

(c) Preferential rights for transportation of travellers or 

goods; 

(<l) Preferential rights for negligence of public officials in 
the performance of their function ; 

(c) Preferential rights for preservation of movables ; 

(/) Preferential rights for sale of movables ; 

(g) Preferential rights for supply of seeds and saplings or 
manure; 

(h) Preferential rights for agricultural and industrial labour. 

B. inferential rights in immovables. 

(a) Preferential rights for preservation of immovables ; 

(b) Preferential rights for works done upon immovables ; 

(e) Preferential rights for sale of immovables. 

Over what thing or things, in what manner, and in what 
order, each of these preferential rights are exercised, and which 
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has the preference in case one of them conflicts with other 
security rights arc provided in detail in the Code. 

( 3 ) FUdges (pignus ).—A pledge (shichiken) is a right in 
virtue of which the creditor is enabled to obtain payment, in pre¬ 
ference over other creditors, out of the thing which he has re¬ 
ceived either from the debtor or from a third person as security 
for his obligation. ; 

A pledge is created only by a contract—a point in which it 
differs from a lien or a preferential right The j>osscssion of the 
subject-matter is also essential to tlie formation of a pledge, and 
this is a point which distinguishes it from a preferential right and 
a mortgage. In order that a pledge may be set up against third 
persons, it is, in the case of a pledge of movables, necessary that 
the thing pledged should be continuously possessed ; but in the 
ease of a pledge of immovables, continuous possession is not 
essential, as in that case registration is obtained. Possession of 
the thing pledged need not be held always by the pledgee him¬ 
self, but may be held by a representative ; but tlic pledgor is not 
allowed to possess the thing on behalf of the pledgee. This is 
another point in which a pledge differs from‘a mortgage. The 
subject-matter of a pledge must always be a tiling which is trans¬ 
ferable. A pledge being a right which is accessory to an obliga¬ 
tion, it would seem that it cannot be legally transfered separately 
from the principal obligation; but for the convenience of the 
pledgee, and agreeably to the custom hitherto prevailing, it is, on 
certain conditions, permitted to sub-pledge the tiling pledged. 
Agreement as to the forfeiture of the thing pledged is forbidden 
by the law (though this does not apply to things given in pawn 
to pawnbrokers). Pledges arc classified into (i) pledges of mo¬ 
vables, (2) pledges of of immovables and (3) pledges of rights. 
Pledges of rights are security rights consisting of the possession 
of property rights other than ownership (Art. 343 ct seq.). 

(4) Mortgages (hypothec *).—A mortgage (tcito-ken) is a 
right in virtue of which preferential payment of an obligation 
can be obtained out of immovables which have been furnished 
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as security for such obligation by the debtor or a third person 
without tram/tring possession. Like a pledge, a mortgage can 
only be created by an expression of intention of the party con' 
cerned. A mortgage extends to the tilings which have been 
joined to the mortgaged immovable and which form one body 
therewith, with the exception of the buildings standing on the 
mortgaged land and the fruits proceeding from the mortgaged 
inmiovablc (whether land or buildings) (Aits. 370 and 371). 

The mortgagee may dispose of his right of mortgage, that 
is, he may furnish it as security for another obligation or assign 
or waive it or its rank for the benefit of another creditor of the 
same debtor (Art. 375). 

A third person who lias acquired a real right to which a 
mortgage is attached must be prepared to be pursued by the 
mortgagee. In the interest of transactions in mortgaged immo¬ 
vables, therefore, the Code furnishes the acquirer of mortgaged 
immovables with two ways in which he may free the immovables 
from the pursuit of the mortgagee—“ payment ” and " removal.” 
“ Payment " ( betisai ) is where a third person who has bought 
the ownership or superficies in mortgaged immovables pays the 
price thereof to the mortgagee in compliance with the latter's 
demand. In this case, the mortgage is extinguished in favour of 
such third person. “ Removal ” (dekijo ) is where a third per- 
son who has acquired the ownership, superficies or emphyteusis 
in mortgaged immovables purges the mortgage by paying the 
mortgagee a sum agreed to by the latter, or depositing the same 
in a Public Deposit Office (Arts. 377-378). 

If a third person who has acquired a real right in mort¬ 
gaged immovables docs not remove the mortgage, and payment 
is not made by such person or by the debtor, the mortgagee may 
have the immovables sold at public auction. 

So far as the debtor and mortgagor arc concerned, a mort¬ 
gage is not extinguished by prescription except simultaneously 
with the obligation which it secures. But if any other person has 
possessed the mortgaged immovables in such a manner as fulfils 
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the conditions requisite for acquisitive prescription, the mortgage 
is extinguished by prescription in his favour (Arts. 396 and 397). 

SECTION 3- 

Obligations * {Satken: obligalio). 

An obligation (saiken) is a kind of property right to claim 
performance of a definite act (positive or negative). We have 
already seen that in order to distinguish them from real rights— 
rights against the whole world—, obligations are sometimes 
called rights against persons, in view of the fact that they arc 
rights enforceable only against certain specific persons. 

Obligations arc rights from the view-point of creditors ; but 
they arc duties from the view-point of the debtors. In the event 
of non-performance, the creditor may have resort to public 
authority and obtain compulsory performance and damages. 
The Code docs not recognize obligations which arc not accom- 
jxinicd by a right of action. The causes from which obligations 
arise may Ik generally classified into (1) juristic acts, (2) unjust 
enrichment,. (3) unlawful acts (torts) and (4) direct provisions of 
the law. The most important of juristic acts by which obliga¬ 
tions arc called into existence arc contracts. Unjust enrichment 
may be subdivided into (1) unjust enrichment pure and simple 
and ( 2 ) " business management.” This gives a key to the 
arrangement of the Book of Obligations in the following manner: 
(1) General Provisions, (2) Contracts, (3) "Business Manage¬ 
ment ” and (4) Unjust Enrichment. As for the said direct 
provisions of the law, they are scattered about in different laws 
and it is impossible to deal with them in a summarized form. 

SUB-SECTION 1. 

General Provisions. 

I. The subject of an obligation {saiken tu mokuteki). —The 

* Used in the sense of the Roman Law to mean the right of one party 
or the duty of the other. 
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subject of an obligation is an act which must fulfil the following 
conditions: 

( (i) That it is possible ; 

(b) That it is not contrary to public order or to good 

morals ; 

(c) That it can be definitely fixed ; 

(ei) That it gives the creditor an advantage which can be 
disposed of. 

Failing the conditions (a) and ( c ), the act can have no 
binding force in fact; failing the condition (b) public interest 
forbids that it should have binding force ; and* failing the condi¬ 
tion ( d) the act may be the subject of another right, but not of 
an obligation. 

We have just seen that it is necessary for the subject of an 
obligation to be an act which gives an advantage to the creditor ; 
but as to whether Such advantage must always be something 
which can be valued in money, the Code (Art. 399) provides 
that even a thing which cannot be valued in money can lx- 
made the subject of an obligation. 

Other provisions of the Code relating to the subject ol 
obligations are about obligations of which the subject is the 
delivery of Specific things, obligations the subject of which is the 
delivery of non-specific things, obligations of which the subject 
is a sum of money and alternative obligations (Arts. 400-4} 0 - 

2. The effect of an obligation (saifan no kbryohi ).—A 
creditor has the right to cause the debtor to perform his obliga¬ 
tion^ For the purpose of perfect performance, performance 
must be made at a certain time and place and according to the 
tenor of the obligation (Arts. 412 and 484). 

Should the debtor fail to perform, the creditor may apply . 
to the Court for compulsory performance and/or damages. As 
a rule, the effect of an obligation does not extend to third per¬ 
sons. The only cases where it exceptionally extends to a third 
person arc (1) where an indirect action cah be brought and (2) 
where a revocatory action can be brought. The right of indirect 
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or oblique action (kemsetsu solen) is the right of the creditor to 
exercise, for the purpose of preserving the obligation in his 
favour, a right belonging to the debtor. The right of revoca¬ 
tory action (haiJri-soken) is the right of the creditor to annul the 
act in ease the debtor lias done, in bad faith, an act prejudical 
to the creditor, as when he has formally placed property of his 
own in the name of another person in order to evade execution 

(Arts. 423 and 424). 

3. Obligations with a plurality of fatties (tash tujis/a no 
sail'en). There may be two or more creditors or debtors 
in connection with one obligation. In such a case, unless there 
is a different expression of intention, the several creditors or 
the several debtors share the right or bear the duty in equal 
proportion. But this rule does not apply to the following 
obligations which are each ol a peculiar nature 

(a) Indivisible obligations (fulabun-saihen).-An indivi¬ 
sible obligation is an obligation the subject of which is, 
either from its nature or because of an expression of 
intention of the parties concerned, indivisible, as when 
“ A ” and “ B ” undertake to sell to “ C ” a motor 
car jointly owned by them. In case an obligation 
with a plurality of parties is also an indivisible one, 
performance can be neither made nor demanded 
piecemeal, and so it is provided that each creditor 
may demani performance on behalf of all the credi¬ 
tors, while each debtor may make performance to any 
creditor on behalf of all the debtors (Art. 428). 

(/,) Joint obligations (rentai-saimu). —A joint obligation is 
an obligation of which the creditor may demand total 
or partial performance either against any one or all 
of the debtors simultaneously or successively. By a 
joint obligation, an obligation is called into existence 
between the creditor and each debtor, while at the 
same time a certain relation is formed among the 
several debtors. But there being only one subject 
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common to all these obligations, if one of the debtors 
has performed, the obligation is extinguished in 
favour of all the debtors (Aits. 432, 433 and 445). 

(c) Suretyship (hoshb-saimu). —Suretyship is an obligation 
to make the same prestation (as the debtor) to the 
creditor upon another obligation of another person, 
in case the latter docs not make performance (Art. 
446). The subject of a suretyship is, therefore, the 
same as that of the principal obligation. A surety’s 
obligation includes interest, penalty for breach of con¬ 
tract, damages and other liabilities accessory to the 
principal obligation (Art. 447). A surety must, as a 
rule, be a person who fulfils the following conditions 
(Art. 450 ) 

(1) That he has legal capacity to net; 

(2) That he is solvent (has means of payment); 

(3) That he lias a domicile or temporary domicile 

within the jurisdiction of the Court of Appeal 
which has jurisdiction over the place of perform¬ 
ance of the (principal) obligation. 

A surety’s obligation being accessory to the principal 
obligation, he is entitled to (1) the plea of demand and 
(2) the plea of discussion. The plea of demand (sat- 
loku no koben) means tliat in ease performance has 
been demanded of the surety irflpicdiately, instead of 
after it has been unsuccessfully demanded of the prin¬ 
cipal debtor, he (the surety) may require that per¬ 
formance be demanded of the principal debtor first; 
while the plea of discussion ( kensaku no koben) means 
that the surety may further insist upon execution 
being levied on the property of the debtor first. A 
surety sometimes bears an obligation jointly with the 
principal debtor, in which case lie is entitled to neither 
of the said pleas. (Arts, 452-454.) 

4, The assignment of an obligation {saiken no yusuri- 
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walashi).— An obligation can be assigned except where its 
nature does not admit of assignment, or there is an expression of 
intention of the parties against it. In order that the assignment 
of an obligation may be set up against third persons, it is 
necessary that certain formalities should be observed (Art. 466 
cl SCI/.). 

5. The extinction of an obligation {saikeu no shb-tnetsu).— 
An obligation is extinguished by any of the following causes, 
namely 

(a) l\rformaiice (bensai), that is, jxirformancc of the act 

which forms the subject of the obligation. To make, by 
way of performance, a different prestation from what 
was originally agreed upon is" substitute prcforniancc" 
( daibutsu-bensai : datio in solutum), and not regular 
l>erformancc ; but when it is accepted by the creditor, 
it has the same effect as regular performance (Art. 482). 

Performance is usually made by the debtor, but 
a third person may also perform in place of the 
debtor, except it is forbidden by the nature of the 
obligation or by a special expression of intention of the 
parties. In case a third person has performed in place 
of the debtor, he is subrogated into the position of the 
creditor and may exercise the obligation in so for as 
his claim for recourse goes. (Arts. 474 . 499 . 500 
and 504.) 

(b) Set-off ( sbsai: compcnsatio),— Set-off is where, two 
jicrsons being entitled to obligations against each other 
which arc of the same kind and which arc both due, 
the obligations arc caused mutually to extinguish each 
other in regard to the corresponding amount, instead 
of going through the roundabout process which the 
usual method of payment would involve. Set-off, 
however, does not take place in the natural course of 
things, but is effected by an expression of intention 
made by one of the parties to the other (505 and 506). 
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(c) Novation ( kokai: novatio). —Novation is where an 

old obligation is extinguished by creating a new one in 
its stead. It is effected by making a contract chang¬ 
ing the essential elements of an old obligation. The 
essential elements of an obligation arc (i) the parties 
and (2) the subject. A novation, thus, takes cfTect 
where there is a change in the creditor, debtor or in 
the subject (Art. 513). It should, however, be noted 
that a novation differs from an assignment of an obli¬ 
gation, for by assignment the obligation in favour of 
the original creditor is passed over, as it is, to the new 
creditor, while by novation the old obligation is 
extinguished and a new one created instead. 

(d) Release (wew/b).—Release is the waiving of an obli¬ 
gation by the creditor; and takes effect when the 
creditor expresses an intention to that effect to the 
debtor (Art. 519). 

(e) Confusion or merger {komlo : confusio). — Confusion 

means that in regard to one and the same obligation, 
the capacity of the creditor and the capacity of the 
debtor merge in the same person; and it is proper 
that in such ease the obligation should be cxtinglishcd, 
inasmuch as one cannot well be creditor or debtor 
to oneself (Art. 520). 

SUH-SKCTION 2. 

Contracts (keiyaku). 

(1) Formation of a Contract (<keiyaku no seiritsu). 

\ A contract {keiyaku) in the sense of the Japanese Code 
possesses a comprehensive meaning; the word applies to any 
agreement of two or more persons which is intended to produce 
an effect recognized by private law. Contracts are classified 
into unilateral contracts ( heinmu-keiyaku) and bilateral contracts 
(. sbmu-kdyaku ), into contracts with consideration (yTts/iu■ 
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keiyaku) and contracts without consideration ( nmshb-keiyaku), 
etc., etc. 

To the formation of a contract, two things are essential, 
namely, (1) offer ( moshi-komi ) and (2) acceptance (shodeiku). 
Though, in regard to expressions of intention inter absentee, the 
Code generally acts on the principle that they take effect upon 
receipt of the notice thereof by the other party, yet as regards 
the acceptance of offers of contracts, which arc the most im¬ 
portant of expressions of intention, it rules that inter nbsentes a 
contract comes into existence when the notice of acceptance is 
despatched (Art. 526). 

(2) Effect of a Contract {keiyaku no kuryohi), 

One of the parties to a bilateral contract may refuse to 
perform his obligation unless the other i>arty tenders i>crformance 
of his own obligation (Art. 533)—a fair provision which aims at 
guarding each party against damages arising from non perfor¬ 
mance on the part of the other party. 

As to which party must bear the loss in ease of a bilateral 
contract, of which the subject is the creation or transfer of a real 
right in a specific thing, if such thing should have been lost or 
damaged by a cause not imputable to the debtor, this is a question 
which is differently solved in different countries ; but the Japanese 
Code provides that the loss falls on the creditor (Art. 534). 

A contract being made by an agreement between the par¬ 
ties, it would appear that no outsider can have any right to 
assert in connection with it. In ease, however, a contract is 
made between two persons for the benefit of a third person, and 
the latter desires to enjoy such benefit, there is not only no harm 
in enabling him to do so, but such a course must be agreeable to 
the intention of the contracting parties. This is why, contrary 
to the ruling of the Roman law, a contract for the benefit of a 
third person is made effective even for such third person, the 
latter’s right coming into existence when he expresses to the 
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debtor his intention to take and enjoy the benefit of the contract 
(Art. 537 )- 

(3) A '(scission of u Contract {ktiyaku no kaijo). 

In certain specified cases, one or both of the parties to a 
contract is or arc legally authorized to rescind it. The termina¬ 
tion of a contract by the exercise of the right of rescission, how¬ 
ever, must not be confounded with the termination of a contract 
owing to the fulfilment of a condition subsequent, because (1) 
while a contract subject to a condition subsequent is terminated 
as a matter of course upon the fulfilment of the condition, the 
termination of a contract by the exercise of the right of rescission 
is effected by an expression of intention on the part of the per- • 
son entitled, and (2) though by termination by reason of the 
fulfilment of a condition subsequent, a contract is terminated as 
from the time of the fulfilment of the condition, termination by 
the exercise of the right of rescission takes effect as from the 
beginning of the contract. 

Causes for rescission may be either general or special. 
Special causes arc those which are specifically provided in regard 
to various kinds of contracts. A general cause of rescission is 
(1) where performance is not made by the other party, and (2) 
where performance is impossible. If one of the parties does not 
perform his obligation, the other may demand compulsory exe¬ 
cution and/or damages. But this is not sufficient for the protec¬ 
tion of the other party; and so the latter is then enabled to 
rescind the contract on a certain condition (Art. 541). The 
same applies where performance has become totally or partially 
impossible by a cause imputable to the debtor, in which case 
the creditor may rescind the contract (Art. 543). 

The rescission of a contract has the effect of restoring things 
to the state in which they were prior to the formation of such 
contract—that is to say, when one of the parties has exercised 
his right of rescission, each party is bound to restore the other 
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party to his original state ; but, of course, the rights of third 
persons must not be thereby prejudiced (Art. 545). 

(4) Detailed Provisions re Various Kinds of Contracts, 

1. Ctifls {zoyo : donatio),— Gift is a contract which takes 
effect when one of the parties expresses his intention gratui¬ 
tously to donate certain property owned by him to the other 
party, and such other party accepts it (Art. 549). Gifts include 
(r) simple gifts, (2) burdensome gifts, (3) gifts of which the 
subject is a periodical prestation, and (4) gifts which take effect 
on the death of the donors. A gift not in writing may be re. 
voked by cither party, so long as performance is not yet com¬ 
pleted (Art. 550). The donor is, as a rule, under no obligation 
of warranty—that is, is not responsible fdr any defect or 
deficiency in the thing or right given : the only cases where he 
is under such obligation are (1) where he was aware of the 
defect or deficiency but did not inform the donee thereof, and 
(2) where the gift is one subject to a charge (a burdensome 
gift) (Art. 550 . 

2. Salt ( bai bai: emptio venditiu), - Sale is a contract which 
takes effect when one of the parties agrees to transfer a property 
right to the other party, and the latter agrees to pay hirrj a price 
for it (Art. 555). While a property right which is the subject 
of a gift must always be one belonging to the donor, a property 
right that does not belong to oneself can also be made the subject 
of a sale. 

■A seller is under an obligation of warranty to the buyer in 
respect to the subject matter of a sale—that is, he is bound (1) 
to warrant it against defects (either in title or in substance) and 
(2) (in case the subject-matter of the sale is an obligation) to 
warrant the solvency of the debtor (Art. 560 cl seq). 

In regard to the sale of immovables, the Code contains pro¬ 
visions relating to the right of the seller to re-purchase {bai- 
modoshi : pactum de retroemendo). The seller of an immovable 
may, in accordance with a special contract made at the same 
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time as the contract of sale, rescind the sale on returning the 
purchase money and the expenses of the contract within a fixed 
period of time. If, in the case of a sale subject to a special 
contract of re-purchase, the right of re-purchase be exercised, 
the sale is regarded as not having taken place at all: the 
result is tliat acts done by the purchaser subsequent to purchase 
and prior to the exercise of the right of re-purchase arc-all 
rendered invalid. Inasmuch as a special contract of re-purchasc, 
when registered at the same time as the contract of sale, takes 
efiect even against third persons, transactions of this kind arc 
generally reparded as detrimental to the national economy, there¬ 
fore certain limitations arc placed by the Code on the right to 
re-purchasc — namely, (i) that a contract of re-purchase can be 
entered into only in regard to the sale of an immovable, (2) that 
it must be made at the same time as the contract of sale, and 

(3) that the period for re-purchasc must not exceed ten years and 

(4) that the sum which is to be paid back for re-purchasc is 
limited to the purchase money and the expenses of the contract 
(Arts. 579 and 580). 

The provisions relating to sales apply mutatis mutandis to . 
contracts with consideration other than sales in so far as their 
nature permits (Art. 559). 

3. Exchange ( hdkwan: rerum permutatio). —Exchange is 
a contract which takes effect when the parties agree to transfer to 
each other property rights other than the ownership of money. 
In case cither party agreess to transfer to the other a property 
right, other than the ownership of money, together with a sum 
of money, whether the act is a sale or exchange is determined 
by a consideration of the question of to which most importance 
is attached by the parties—the sum of money or the property 
right (Art. 586). 

4. Loans for consumption (shohi-taishahu : mutuum). A 
loan for consumption is a contract which takes effect when one 

' of the parties receives a sum of money, or something else, from 
the other party, and agrees to return a thing of the same class, 
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quality and quantity (Art. 587). In that it is an agreement to 
return a thing of the same class, quality and quantity as the 
thing received from the lender, a loan for consumption differs 
from a loan for use and from a hiring (of things). In that it is a 
contract which comes into effect upon receipt of a thing, it is 
further different to a hiring (of things). In case, however, a 
person is bound to make a prestation of a sum of money, or 
something else, otherwise than under a loan for consumption, if 
the parties have agreed to make the thing the subject of a loan 
for consumption, a loan for consumption is formed by virtue of 
such an expression of intention without the usual formalities 
being observed—a provision which has been inserted in the 
Code in deference to custom and in order to consult the con¬ 
venience of the parties concerned (Art. 588). A loan for 
consumption may be subject to interest or otherwise; and the 
extent of the lender’s obligation of warranty varies according to 
whether the loan bears interest or not (Art. 590). 

5. Loans for use (shiyd-laishnku: commodatum). —A loan 
for use is a contract which takes effect when one of the parties 
receives a thing from the other party, agreeing to return it after 
he has made use of and taken the profits of the thing gratuitous¬ 
ly (Art. 593 )-. 

A loan for use must always lx: gratuitous—tliat is to say, 
no consideration must be payable by the borrower to the 
lender for the advantage which he derives from the thing 
borrowed. This is the most important point in which a loan 
for use differs frpm a hiring of things. This is also the reason 
why the provisions relating to gifts apply inutatis mutandis to 
loans for use in regard to the lender’s obligation of warranty. 

6. Hiring of things ( chinrtaishaku: Locatio conductio rerum). 
—A hiring is a contract which takes effect when one of the 
parties agrees to let the other use and take the profits of a thing 
belonging to him, and the other party agrees to pay him a rent 
for it (Art. 601). Thus, unlike a loan for consumption or for 
use, a hiring is a contract which takes effect from a mere 
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expression of intention of the parties—that is to say, delivery of 
the subject-matter is not essential to its formation. A hiring is 
also a contract with consideration—that is, it is always necessary 
for the lessee to agree to pay a rent in consideration of the use 
and taking the profits of the subject-matter. A hiring cannot 
be contracted for a term of 'more than twenty years, because it is 
believed tliat hiring for a longer period might eventually result in 
impeding the utilization and improvement of things. Hirings of 
things are treated as " real rights " in some countries; but,under 
the Japanese Code they are considered as obligations. Obliga¬ 
tions cannot, as a rule, be set up against third persons ; but it 
would create considerable inconvenience if the hiring of im¬ 
movables could not absolutely be set up against third persons ; 
therefore the Code permits registration to be obtained in respect 
to a hiring of immovables, providing at the same time that in 
case registration has been obtained, the hiring can be set up 
against third persons who have subsequently acquired real 
rights in the immovables (Art. 605). In case the lessee has, 
with the consent of the lessor, sub-let the thing hired, the sub¬ 
lessee is responsible directly to the lessor—an anomalous 
provision for the protection of the lessor, inasmuch as this 
authorizes the lessor to exercise his right against both the lessee 
and sub-lessee (Arts, 612 and 613). 

Normally speaking, a hiring should, of course, terminate on 
the expiration of the term fixed for its duration ; but if the 
lessee continues to use and take the. profits of the thing hired 
after the maturity of the said term, and the lessor, knowing the 
fact, makes no objection thereto, the- contract is legally pre¬ 
sumed to liavc been renewed upon the same terms and 
conditions (Art. 619). 

Contrary to the general rule governing the rescission of a 
contract, the rescission of a hiring takes effect only for the 
future (Art. 620)—a provision which also applies mutatis mu¬ 
tandis to hiring of services, mandates and associations. 

7. Hiring of services (koyd : locatio conductio 0per arum ).— 
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A hiring of services is a contract which takes effect when one 
party (the servant) agrees to perform services (physical or 
mental) for the other party (the master) and the latter agrees to 
ixay him a remuneration therefor (Art. 623). 

We have seen that obligation can, as a rule, be assigned; 
but an obligation arising from a contract for hiring of services 
constitutes an exception to this rule—that is to say, except with 
the consent of the servant, the master cannot assign his right to 
the servant's services to a third person (Art. 625). Like a 
hiring of things, a hiring of services is legally presumed to have 
been renewed if the servant continues to perform services after 
the maturity of the term fixed for its duration, and the master, 
knowing the fact, raises no objection thereto (Art. 629). 

8. Contract work ( ukeoi : locatio conductio opens). —Contract 
work is a contract by which one party (the contractor) agrees 
to accomplish a certain work, and the other party (the locator) 
agrees to pay a remuneration for the result of such work (Art. 
632). It is a matter of indifference whether the result of the 
work is physical or moral (intellectual) or whether materials have 
been furnished by the locator or otherwise. In ease, however, 
materials arc not furnished by the locator, there may be many 
cases where contract work hardly presents any appreciable 
difference to sale. 

Seriously as the locator may be affected by the unsatisfac¬ 
tory manner in which the work is performed for him, it Is 
provided that he may, if there be defects in the work, demand 
rejairs and/or damages ; while if the defects are so serious that 
the object with which the contract has been made cannot be 
attained on that score, he may rescind the contract except the 
subject thereof consists of buildings (Arts. 634 and 635). 

9. Mandates (t-nin: vtandatum). —A mandate is a contract 
which takes effect when one party commissions the other to do 
a juristic act, and the other parly agrees to do such act (Art. 
643 )- 

As regards the degree of attention which a mandatory is 
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required to exercise ill regard to the management of the business 
entrusted to him, he is required to act with “ the care of a good 
manager” according to the terms of tiic mandate (Art. 644). 
The “ care of a good manager ” (stniryo-naru kivanrislui no 
chui) means that degree of attention which a careful person 
usually pays in regard to his own property or affairs. 

Mandates of which the subject is the doing of acts other 
than juristic arc known as “quasi-mandates” (jun-i-nin). To 
quasi-mandates, the provisions relating to mandates apply 
mu Intis mutandis. 

10. Deposits (kitaku : deposition).—1\ deposit is a contract 
which takes effect when one party receives a thing and agrees to 
keep it in his custody for the other party (Art. 657). Receipt 
of the subject-matter is thus essential to the formation of a de¬ 
posit contract. Deposits under the Civil Code arc, as a rule, 
undertaken gratuitously. It suffices for a person who has under¬ 
taken a deposit gratuitously to exercise in respect to the keeping 
of the thing the same care as he docs in regdrd to his own 
property (Art. 659). Concluded as a deposit contract is for the 
benefit of the depositor, the latter may at any time demand the 
return of the thing, even when there is a time fixed for its return 
(Art. 662). In case the parties have not fixed a time for the 
return of the thing, the depositary may return it at any time— 
the result of a deposit being, as a rule, undertaken gratuitously 
(Art. 663). 

An irregular deposit, that is, a deposit of fungible things 
which the depositary is contractually authorized to consume, it 
being agreed that it will suffice if he return things of the same 
class, quality and quantity, may be regarded as the same as a 
loan for consumption, as, indeed, is the case’ in some countries ; 
but in the Japanese Code such deposits, too, are provided for 
along with ordinary deposits, and at the same time it is ruled 
that the provisions relating to loans for consumption apply 
mutatis mutandis to such deposits. In case, however, there is 
no stipulation as to the time for its return, it is not (as it is in the 



THE CIVIL CODE. 


2 4 I 


case of a loan for consumption) necessary for the depositor to fix 
a period and demand its return within such period ; but accord¬ 
ing to the general rule governing deposits, he may demand the 
return'at any time, inasmuch as while a loan for consumption 
has the use of the thing for its object, a deposit is made primarily 
for the safe-keeping of things (Art. 666). • 

ir. Associations (kumi-ai \ societas).—A contract of asso¬ 
ciation (ktwri-ai keiyaku) is a contract by which the parties, 
consisting of two or more persons, each agree to make a contri¬ 
bution and to carry on a common undertaking (Art. 667). An 
association (kumi-ai) and a contract of association (Jeuvn-ai 
keiyaku) should be distinguished from each other, inasmuch as 
while the word " association " refers to the relations among the 
associated members or partners, a contract of association is a 
contract by which such relations are called into existence. 

Money or other property, or even labour, may be furnished 
by way of a contribution (Art. 667, 2). Partners of a company 
(partnership) may also furnish credit (s/rin-yd) as the subject of a 
contribution ; but such is not the case with the partners of a civil 
association. An association docs not possess the capacity, .of a 
juridical person apart from its members, and so the contributions 
of the partners and other .property of an association are the 
common property of all the partners (Ait. 668). : \ . . 

Matters relating to the management of the affairs' of; an 
association are decided by a majority vote of the partners 
(Art. 670). Unless otherwise specially stipulated, the profits or 
losses of an association arc shared or borne in proportion to the 
value of the contribution of each partner. In case" the rate of 
distribution is determined as regards the profits or losses only, 
the rate is presumed to be. common to both (Art. 674).. A 
partner may dispose of his sliarc in the property of the associ¬ 
ation ; but such disposition cannot be set up against the associ¬ 
ation and also against third persons, who have had transactions 
with the association (676). 

An association is not a juridical person, and so the rights 
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and duties of the association arc at once the rights and duties 
of the partners. In the present Code, however, it is provided 
that they arc not jointly liable upon the obligations of the 
association: they merely share the burden in proportion to 
their respective shares (Art. 675). 

12. Life-annuities (sluishin-teiki-kin).— A contract of life- 
unnuity is one by which one of the parties agrees to make to 
the other party, or a third person, a periodical prestation of 
money or something else until the death of himself, the other 
party, or the third person (Art. 689). 

13. Com promise (wafcai: compromissuvi). —A compro¬ 
mise is a contract by which the parties agree to settle a dispute 
existing between them by mutual concession (Art. 695). When 
a dispute has once been settled by a compromise, neither party 
can any longer assert his claim in the same matter, even though 
he may afterwards discover that the terms of the compromise 
did not agree with the facts. The Code provides that if by a 
compromise it has been determined that one of the |»rties is 
entitled, or that the other is not, to the right in dispute, such 
right is regarded as having been transfered by the compromise 
to the first mentioned party, if reliable proof is afterwards 
produced showing that he was not previously entitled to the 
right, or as having been extinguished, if proofs turn up that the 
second party had it up to. the moment of the compromise 
(Art. 696). 

SUB-SECTION 3. 

Business Management (jimu-kwanri: ncgoticrum gestiu) 

“Business management” means to manage the business 
of another without being under any legal obligation to do so. 
Though “ business management ” was formerly considered as a 
kind of unjust enrichment, experience has shown that there arc 
certain cases where to interfere with the affairs of another person, 
even without a mandate, is not only not prejudicial to the 
interests of the principal but actually beneficial, or even very 
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necessary, for his sake, and so the act cannot be dealt with on 
the principles governing unjust enrichment. Hence the modern 
legislative tendency is to separate “ business management ” from 
unjust enrichment as another cause of formation of an obligation. 

A person who has assumed the management of another's 
business without being legally bound to do so must continue 
the management until the principal or his successor or legal 
representative can undertake it, because if he were to discon¬ 
tinue it half-way, it would have been better not to have begun 
it at all (Art. 700). As to the degree of attention he is required 
to pay to the management, the Code provides that he must 
conduct the management in accordance with the nature of the 
business and in a manner best calculated to insure thfc best 
interests of the principal. But if he knows, or is able to con¬ 
jecture, the intention of the principal, he is, of coussc, bound to 
act according to such intention (Art. 697). In case, however, 
the management has been assumed in order to protect the 
principal from imminent peril to his person, honour or property, 
the manager is not responsible for resultant damages unless he 
has acted in bad faith or with gross negligence (Art. 698). 

If the manager has defrayed beneficial expenses (including 
necessary expenses)—expenses which have proved really and 
actually beneficial, the principal must reimburse all Such 
expenses to him. In case, however, the management has been 
undertaken against the wishes of the principal, the latter is 
bound to reimburse only in so far as he is actually enriched 
(Art. 702). 

SUB-SECTION 4. 

Unjust Enrichment (futb-ritokuf 

Unjust enrichment is where a person improperly receives 
benefit from the property or labour of another and thus causes 
a loss to such other person. 


* See under " condictiones ’’ in Roman Law. 
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The cases where unjust enrichment occurs are :— 

(1) ; When a-prestation is made with the object of per¬ 
forming an obligation which really does not exist; 

(2) When a prestation is made for a legal title-which has 
already been extinguished; 

(3) When a prestation having been made in anticipation 
of a certain fact or legal effect taking place or not 
taking place, the event proves contrary to the 
anticipation. 

In case. unjust enrichment lias been made, the beneficiary 
must make restitution of that by which he is actually enriched 
(if.hc has acted in good faith), or that by which he has been en¬ 
riched together with, interest, and further pay compeasation for 
damages, if any (if he has acjted in bad faith) (Arts. 703 and 

70 4 )- ’ . 

In case a prestation lias been made for an illegal cause, it 
would theoretically appear that making the prestation as he 
did without any legal cause to do so, the party should be entitl¬ 
ed to demand restitution thereof; but in view of the fact that it 
is wrong for a person to seek the protection of the law on the 
ground of an illegal act of his own, he is not enabled to demand 
restitution ; but restitution may be demanded if the illegal cause 
existed-in regard to the other party only (Art. 70S). 

: SUBSECTION 5. 

Unlawful Acts or Torts {fuho-kbi : delicto). 

An " unlawful act ” is an act by which a right of another 
is, in bad faith or with gross negligence, violated, and by which 
damage is caused to another person (not necessarily the other 
person). A violation of a right (kenri no shingoi) means a 
violation not only .of a property , right but of one’s person, 
liberty or honour; and a person who has caused damage, to 
another person by such a violation is *bound to pay .compensa¬ 
tion therefor not merely to the immediate victim but (in case the 
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latter has been done to death) to his parents, spouse and children . 
who are consequently subjected to mental and pecuniary losses 
(Arts. 709-7 n). In this connection, it is specially provided that, 
jn respect to a claim for damages on accountiof an unlawful act, a 
child en ventre sa mire is regarded as already born (Art. 721). 

An “ unlawful act ” must always be an act which has been 
done either in bad faith or with gross negligence, that is, by a 
person possessed of capacity for legal responsibility. So, a 
minor who is not yet possessed of sufficient intelligence to dis¬ 
cern the consequences of his action, or a person who is in a state 
of mental alienation, is not responsible for an unlawful act com¬ 
mitted by him ; but in consideration of the fact that it would 
bear hardly upon the injured party to leave him absolutely 
without any remedy, it is further provided that the person who 
is legally charged with the duty of exercising supervision over 
such incapacitated person is bound to pay damages, unless he 
can prove that he did not neglect his duty (Arts. 712-714). In 
case an employee of a certain business has caused damages to a 
third person in the execution of such business, the employer is 
also bound to pay compensation therefor, unless he can prove 
that he did not fail to exercise proper care in the engagement 
and supervision of such employee (Ait. 715). In the case of 
contract work, the locator is not bound to pay compensation to 
a third person unless lie was in fault in respect to his instructions 
(Art. 716). The possessor of defective buildings, or of an 
animal, is also liable for damages caused by such buildings or 
animal, except he exercises due care (Aits. 717-718). The 
joint perpetrators of an unlawful act are jointly liable for the 
resultant damages, and this applies to instigators and to persons 
who assisted in the act (Art. 719). 

A harmful act which has been unavoidably committed in 
order to protect the rights of oneself or a third person against an 
illegal act of another is not to be regarded as an unlawful act; 
therefore; the author thereof is not liable for the resulting 
damages; but in fairness to an outsider who has sustained 
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• damages in consequence of such act, it is provided that such 
injured party may claim damages from the perpetrator of that 
illegal act against which the harmful act has been done (Art. 
720). 

SECTION 4. 

Relatives. 

SUB SECTION. 

Introductory. 

The word “ relative (s) ” ( shinsoku ) within the meaning of 
the Japanese Code denotes-(*l) blood-relatives within the sixth 
degree of relationship, (2) the spouse (wife or husband) and (3) 
relatives by affinity within the third degree of relationship (Art. 
725). Persons who, without being related by blood, are regard¬ 
ed as related, arc, besides the spouse and relatives by affinity, 
(1) adopted children, (2) the chakubo and (3) the step-father 
and mother (Arts. 727 and 728). The word “cliakubo" is a 
special technical term which denotes the wife of the father from 
the view-point of an illegitimate child who has been recognized 
by the father. 

In the Japanese Code, the degree of relationship is deter¬ 
mined after the Roman fashion. Thus, between lineal relatives, 
it is determined by the number of generations between them 
(Art. 726, 1). For example, father and child are of the first 
degree of relationship; grandfather and grandchild, of the 
second degree of relationship and so on. Between collateral 
relatives, the degree of relationship is determined by the number 
of generations as ascending from one of them, or his or her 
spouse, to the (nearest) common ancestor, and then descending to 
the other from such ancestor (Art. 726, 2). For example, a 
person and his nephew or niece arc of the third degree of rela¬ 
tionship, as he is separated from the (nearest) common ancestor 
by one generation and his nephew or niece is separated from the 
said common ancestor by two generations. 
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SU 1 S-SKCTION 2/ 

Marriage (kon-in). 

(1) Conditions of Marriage. 

The conditions qf marriage may be classified into (1) mate¬ 
rial and (2) formal conditions. 

(1) Material condtions (jissilsujb no fbken) arc 

1. That the parties arc of a marriageable age —tliat is, the 
. man is at least 17 years of age and the woman, 15 

(Art. 765). 

2. That neither party has a spouse (is already married) 

(Art. 766). Bigamy is criminal (Criminal Code, Art. 

184). 

3. That, in the ease of a woman going to be remarried, 

at least six months have elapsed since the dissolution 
or annulment of her former marriage (Art. 767, l). 
Tliis being a precautionary provision against troubles 
which might supervene from her being found preg¬ 
nant within a doubtful period from her premature 
re-marriage, it docs not apply to a man, nor to a 
woman after she has given birth to a child (Art. 767, 

2). 

4. That the parties have not been parties to adultery -'that 

is to say, a person who lias been criminally condemn¬ 
ed or judicially divorced for adultery is not permitted 
to marry the other party to the adultery (Ait. 768). 

5. That a certain relationship does not exist between the 

parlies : marriage is absolutely forbidden between 
lineal blood-relatives, and also between lineal relatives 
by affinity. As for collateral relatives, no marriage 
may be effected between blood-relatives within the 
third degree of relationship ; but there is no such 
restriction as regards relatives by affinity. Further, 
between an adopted child, his or her spouse or his 
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or her lineal descendants or their spouses on the one 
hand and the adoptive father or mother or his or her 
lineal ascendants on the other, marriage is forbid¬ 
den even after the relationship lias ceased in conse¬ 
quence of the dissolution of the adoption. (Arts. 769, 
770 and 771.) 

6. That the consent of certain lineal ascendants is obtained. 

A man under 30 years or a woman under 25 years 
must obtain the consent of liis or her parents belong¬ 
ing to the same house. In case both the father and 
mother are unknown, or are dead, or have left the 
house, or are unable to express an intention, this con¬ 
dition need not be fulfilled ; but in the case of a person 
under 20 years of age, it is necessary to obtain the 
consent of his or her guardian and that of the family 
council (Art. 772). If, however, the consent is not 
obtained from the step-father and mother or chakubo , 
' one may be married without their or her consent but 
with the consent of the family council instead (Art. 
773 )- 

7. That the consent of the head of the house is obtained, in 

the case of a member of a house (Art. 750). 

8. That the consent of certain authorities or persons is 

further obtained in case of certain persons. Thus, in 
order to be married, a member of the Imperial Family 
must obtain the permission of the Emperor (Imperial 
House Law, Art. 40); and a peer, the permission of 
the Minister of the Imperial Household (Ordinance 
Concerning Peers, Arts, 14 and 17). In the case of 
military men in active service, general officers and 
persons ranking with the same must obtain the permis¬ 
sion of the Emperor ; officers, the permission of the 
War Minister ; and warrant officers and downwards, 
the permission of their respective chiefs (Regulations 
Concerning the Marriage of Military Men in Active 
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Service). In the case of naval men in active service, 
admirals and those ranking with the same must obtain 
the permission of the Kmperor ; warrant officers up¬ 
wards, the permission of the Naval Minister; and non¬ 
commissioned officers and men, the permission of the 
Chiefs of the Naval Stations to which they respectively 
belong ( Regulations Concerning the Marriage of 
Naval Men in Active Service). 

9. The free, intelligent and deliberate consent of the parties 
concerned. Marriage being founded on a contract 
between a man and a woman, it is obvious that the 
mutual consent of the parties is essential, even though 
there be no express provision to that effect; but this is 
what is clearly implied by the provision that marriage 
is void, if owing to mistaken identity, or any other 
cause, it is found that the parties have liad no intention 
to get married (Art. 778). 

(2) Formal condition {keishihi-ju no jbken), —This is 
fulfilled by a notification to the Registrar previous to 
the marriage by the jxirtics and two or more witnesses 
of full age, either verbally or by a writing signed by 
them (Art. 775). 

The particulars to be specified in the notification arc as fol¬ 
lows (Laxv Concerning Family Registries, Art. 100) ;— 

1. The name, date of birth, place of permanent registry' 

and profession of each party ; 

2. The name and place of permanent registry of the father 

and mother (of each party) ; 

3. If cither party is a member of a house, the name and place 

of permanent registry of the head of the house and 
his or her relationship with the head of the house ; 

4. If the marriage is a nyufu-kon-in (marriage with a female 

head of a house and into her house) or tnukoydshi- 
engumi (adoption into a house effected simultaneously 
with marriage with a daughter of the house), the fact; 
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5. If in the case of a nyufu-kon-in, the husband becomes 

the head of the home, the fact. 

6. The name and place of permanent registry of the head of 

the original house, and of the adoptive parents, if one 
of the parties enters yet another home by marriage 
from the home into which he or she has been married 
or adopted. 

In case the parties to an intended marriage are resident in 
a foreign country, the same notification is to be made to the 
Japanese Minister (Ambassador) or Consul resident in that 
country (Art. 777). 

(3) Invalidity and Annulment of Marriage. 

An invalid marriage is a marriage which docs not conic 
into existence ad .initio, while the expression “annulment of 
marriage " denotes to annul a marriage which has once come 
into existence, so that it ceases to lx* valid as from the time when 
it is annulled. A marriage is annulled when the annulment is 
desired by a jicrson entitled to the right of annulment; but an 
invalid marriage is invalid without any steps being taken to 
avoid it: its existence is not legally recognized from the very 
beginning. A voidable marriage becomes perfectly valid, and 
unavoidable, when the right of annulment is left unexerciscd for 
a certain period of time and so is extinguished by prescription. 

A. There arc only two cases where a marriage is legally 
void ab initio, namely 

(1) When the parties had, no intention of getting married 

(Art. 778, No. 1); . 

(2) When no notification has been made to the Registra r 

(Ait. 775 and Art. 778, No. 2). 

B. The cases where a marriage may be annulled are : 

(1) When either party was married before attaining the 
minimum marriageable age ; but the marriage can no 
longer be annulled when it has been expressly ratified 
after the party has attained the minimum marriageable 
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age, or three months have been allowed to elapse 
thereafter without taking any steps (Arts. 765 and 
780); 

(2) When the marriage was a bigamous one (Arts. 767 
and 780); 

(3) When the marriage was one between parties to an adul¬ 

tery (Arts. 768 and 780); 

(4) When the marriage was entered upon by the woman 

within six months from the dissolution or annulment 
of her former marriage (Arts. 767, 780 and 782); 

(5) When the marriage was between relatives who arc 

legally forbidden to intermarry (Arts. 769, 770, 771 
and 780). In the above five cases, either party, the 
head of the home, his or her relatives, or a Public 
Procurator may apply to a Court for annulment; 

(6) When the marriage has been effected without the consent 
of the person (s) whose consent is legally required. 
In this case the person (s) who is (arc) entitled to give 
consent may apply for its annulment (Arts. 772 and 

783); 

(7) When one of the parties has been induced to the 
marriage by frand or coercion, in which case such 
party may apply to a Court for its annulment (Art. 

; 85 ); 

(8) When the marriage Is at once a marriage and adoption 

(1 mukoydshd-engumi ), if the adoption is invalid or is 
annulled, in which case cither party may apply for the 
annulment of the marriage on that ground (Art. 786). 

(4) Effect of Marriage. 

The effect of marriage may be summarized as follows :— 

1. That the wife is bound to be faithful to her husband. 
If she should be unfaithful to him and commit adultery, 
she is liable to both criminal and civil sanction. Civil 
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sanction means divorce, for which the husband is then 
entitled to bring an action (Art. 813, No. 2): 

2. That the wife enters the husband's house and assumes 

his family name in place of her own, except in the 
case of a nyufn and mukoyoshi (Art 788) ; 

3. That relationship is called into existence between the 

wife and the husband’s relatives and also between the 
husband and the wife’s relatives (Arts. 725 and 726) ; 

4. That husband and wife are bound to support or 
maintain each other (Art. 790); 

5. That the wife is under the obligation to live with the 

husband, while the husband must permit her to live 
with him (Art. 789) ; 

6. That the husband exercises a marital right over the 

wife—tliat is, the wife's capacity of action is limited by 
the husband. In other words, the wife must obtain 
the permission of the husband in order to do certain 
acts {vide Arts. 14-18); 

7. Tliat in so far as third persons are not prejudiced, a 
‘ contract made between husband and wife may be 

cancelled by either party during the continuance of 
their marriage (Art. 792); 

8. That in case the wife is a minor, the husband acts as her 

guardian (Art. 791). The same applies when she is 
declared " incompetent" ; and when the husband is 
declared " incompetent,” the wife becomes his guardian 
(Art. 902). 

* * * * 

If husband and wife have not, previous to the notification • 
of their marriage to the Registrar, made a contract with regard 
to their property, their property relations are determined accord¬ 
ing to the legal arrangement, in virtue of which each party 
may own property of his or her own, while the husband has the 
right to manage, use and take the profits of all the wife’s 
property.(Arts..793, 799 and.801). 
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(5) Dissolution of Marriage. 

A marriage is dissolved either by (1) the death of either 
party or (2) divorce. The former of the two requires no 
explanation. Divorce (rilon) is a method by which a perfectly 
valid marriage is terminated while both parties are still alive- 
The Code recognizes divorce by mutual consent as well as 
judicial divorce. Indeed, the former is, in practice, by far the 
more frequent of the two. 

1. Divorce by mutual consent. —This may be effected for 
any cause whatsoever, provided that the following material and 
formal conditions be fulfilled : 

(1) Material conditions: 

a. That both husband and wife have an intention to 
effect divorce (Art. 808); 

l. That (in the ease of a person under twenty-five years 
of age) the consent of the parents, or guardian 
and/or the family council is obtained (Art. 809); 
but in the case of an " incompetent " person, it 
is not necessary to obtain the consent of the 
guardian (Art. 810). 

(2) Formal condition: Notification to be made to the 

Registrar by the parties and two or more witnesses of 
full age either verbally or by a writing signed by 
them. 

II .Judicial divorce can only l>c effected for one of the 
following causes (Art. 813) : 

T. When the spouse lias committed bigamy ; 

2. When the wife has committed adultery 1 (even if the 

husband has entered into illicit intercourse with a 
woman other than the wife, the latter cannot claim 
divorce on that account); 

3. That the husband lias been criminally sentenced to a 

a penalty for illegal sexual intercourse (such as 
adultery with a married woman) ; 
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4. When the spouse has been sentenced to a penalty for 

a misdcamcnour or a graver penalty for an offence 
connected. with forgery, bribery and corruption, 
indecency, theft, robbery, embezzlement of property 
received in trust, or stolen or otherwise criminally 
obtained goods, or any of the offences mentioned in 
Ait. 175 of the Criminal Code (connected with 
obscene pictures, etc.) and Art. 260, ditto (destroying 
or injuring buildings or ships belonging to others) or 
to a major imprisonment for a term of three yearn or 
a graver penalty for any other offence ; 

5. When such ill-treatment or gross insult as to make con¬ 

jugal community unendurable has been received from 
the spouse; 

. 6. When wilfully deserted by the spouse ; 

7. When ill-treatment or gross insult has been received 

from any of the lineal ascendants of the spouse ; 

8. When his or her spouse has inflicted ill-treatment or 

gross insult upon any of his or her lineal ascendants; 

9. When, for a period of not less than three years, it has 

been ascertain whether the spouse is alive or dead ; 

10. When, in case of a marriage which is at the same time 
an adoption {tnukoydshi-engumi), die adoption is dis¬ 
solved, or, in ease of an adopted son married to a 
daughter of the house, the adoption is dissolved or 
annulled. 

• • • * 

In ease cither husband or wife lias been adjudged “ incom¬ 
petent,"- his or her guardian is not entitled to claim divorce on 
behalf of the “ incompetent ’’ person. In ease, again, either 
husband or wife having brought an action for divorce dies be¬ 
fore the judgment in the case lias become binding, his or her 
heir (successor) cannot succeed to liis or her rights under the 
action and prosecute the action, inasmuch as by the death of 
either party the marriage is at once dissolved. 
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SUB-SKCTION 3- 
Parent and Child. 

Children (ho) arc classified into (1) real children and (2) 
adopted children ; and real children are subdivided, into (1) 
legitimate children, (2) illegitimate children and (3) shos/ii 
(illegitimate children recognized by their father). 

(1) Real Children. 

In order to be legitimate, a child must be (1) a child of the 
husband and (2) a child conceived by the wife during the con¬ 
tinuance of the marriage. A child born after 200 days from 
the day of the formation of the marriage or, within 300 days 
from the day of the dissolution or annulment of the marriage is 
legally presumed to have been conceived during the marriage 
(Art. 820). But this being nothing but a presumption, it may be 
upset by counter-proof and the child’s legitimacy contested. The 
right of action of contest vests only in the husband and not in tlic 
wife. When the husband is an “ incompetent " person, his legal 
representative is enabled to exercise the right in his place with 
the consent of the family council ( Civil Code, Art. S22 and Ler.u 
of Procedure in Actions relating to Personal Status, Art. 28). 

In ease the husband has died before the birth of the child, 
or after the birth of the child but before bringing an action con¬ 
testing its legitimacy, a person whose right of succession is 
affected by the said child, or a blood-relative of the husband 
within the third degree of relationship, may bring such action 
within one year from the death of the husband. If the husband 
dies while an action of contest of his bringing is still pending, a 
person whose right of succession is affected by the child in 
question, or a blood relative of the husband within the third 
degree of relationship, may succeed to the proceedings 
in the action (ditto, Art. 29). 

A shoshi is a child born out of wedlock but recognized by 
the father, while an illegitimate child (s/iseiji) is a natural 
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child which has Iiad no such recognition. An illegitimate child 
becomes a shoshi, when recognized by the father : the recogni¬ 
tion by the mother alone does not suffice for the purpose. But 
an illegitimate child and other persons interested may assert facts 
against recognition (Art. 834). • • ; 

(2) Adopted Children. 

The conditions essential to the formation of an adoption 
(yos/u-aigntni) include (1) material and (2) formal conditions; 
and the material conditions include (1) those appertaining to the 
adoptive parent and (2) those appertaining to the adopted child. 

A. Material conditions appertaining to the adoptive- parent; 

1. The adoptive parent must be a person of full age and 
• • . • • older than the adopted child (Arts. 837 and’838 ); 

2. No'ascendant Can be adopted even if ho or. she is 
' younger than oneself (as may sometimes be the ease 

with an uncle or an aunt, cfc.) (Art. 838); 

3. A guardian cannot adopt his ward not only during the 

continuance of the guardianship but even after the 
termination thereof so long as the account of manage-, 
. ment is not yet completed (Art. 840) ; 

4. A |>crson who desires to adopt must obtain the consent 

of his or her spouse (if any) (Art. 841); 

5. A person who has a male heir presumptive to the house 

may not adopt another male, except the latter is in¬ 
tended to be the husband of a daughter (Art. 839) ; 

6. The party (that is, the adoptive parent) must of course 

have an intention to adopt a certain particular person. 
Such intention may be expressed not only at the time 
when an adoption is to be actually effected, but even 
by a will (as is sometimes the case) (Art. 85 r and 
848); 

7. In order to adopt, a child of full age must obtain the 

consent of his father and mother belonging to the 
same house ; and a member of a house must further 
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obtain the consent of the head of the house (Art. 844 
and Art. 750, 1); 

8. A member of the Imperial Family cannot adopt {Im¬ 
perial House Imw, Art. 42). 

IS. Material conditions appertaining to the adopted child / 

1. The consent of the father and mother belonging to the 

same house (Art. 844); 

2. In case a person who has been adopted or married into 

another house desires to be adopted into yet another 
house, the consent of the father and mother belonging 
to his or her original house must also be obtained : but 
this does not apply when a wife follows her husband 
into another house (Art. 845). In the ease of this and 
the preceding Number, if the step-father or step¬ 
mother or chakubo docs not give consent, it suffices 
to obtain the consent of the family council instead. 
If cither the father or mother is unknown, or is dead, 
or has left the house, or is unable to express an inten¬ 
tion, the consent of the other parent only is sufficient. 
If both parents arc in the same predicament, then, in 
ease the party to be adopted is less than fifteen 
years of age, the consent of the guardian and/or 
the family council is necessary (Art. 846); 

3. The consent of the head of the house (Art 750); 

4. In ease a person who has been adopted or married into 

another house desires to be adopted into yet another 
house, the consent of the head of his or her original 
house must also be obtained (Art. 741, 1). 

5. The consent of the party to be adopted: Art. 851, 

No. r provides that an adoption is invalid if by reason 
of mistaken identity, or any other cause, the parties 
had no intention to conclude the same: but in case the 
party to be adopted is under fifteen years of age, the 
father and mother belonging to the same house may 
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• 'consent to the adoption on his or her behalf (Art. 

* 43 . 0; 

6. The consent of the spouse, if any (Art. S41); 

7. A member of the Imperial Family cannot be adopted 

by any person other than a peer {Imperial House 
Txr.v, Supplement, Art. 2) ; 

C. • Formal conditions of adoption are (Arts. 847-850): 

r. Notification to the Registrar by the parties and two or 
more witnesses of full age either verbally or by a 
writing signed by them.; 

2. Acceptance of Such notification by the Registrar. 

D. The cases where an adoption is invalid are (Art. 851) : 
r. When, by reason of mistaken identity or any other cans, 

the parties had no intention to conclude the adop¬ 
tion ; 

2. When the parties have failed to make notification to the 
Registrar. 

E. The cases where an adoption can he annulled arc :— 
1. When a minor has>adopted, in which ease the adoptive 

parent or his or her legal representative may apply to 
a Court for its annulment; but the adoption is legally 
regarded as ratified if it is not annulled within six 
montlis from his or her attainment of majority (Ails. 
853 and 837): 

2. When an ascendant has been adopted, when a person 

older than oneself has been adopted, or when a male 
has been adopted notwithstanding there being a male 
heir presumptive to the house: in any of these eases, 
each party, the head of his or her house or his or her 
relatives may apply to a Court for the annulment of 
the adoption (Arts. 854, 838 and 839) ; 

3. When a guardian has adopted his ward cither during the 

continuance of the guardianship or before the comple¬ 
tion of the account of management: in this ease the 
right of annulment rests only with the adopted child 
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and his or her relatives on the side of his or her 
original house (Arts. 855 and 840); 

4. When a person with a spouse has, or has been, adopted 

without the spouse’s concurrence: in this case the 
right of annulment vests in the spouse, but it is ex¬ 
tinguished by prescription upon the expiration of six 
months after he or she had notice of the fact (Arts. 
856 and 841); 

5. When, without the consent of the father and mother 

belonging to the same house, a child of full age has 
adopted, or a child of fifteen years of Jtge or upwards 
has been adopted ; when, without the consent of the 
father and mother belonging to his or her original 
house, a child adopted or married into another house 
has been adopted into yet another house, or when 
either the fatlter or mother not being in a state to be 
able to express an intention, the consent of the other 
parent has not been obtained, etc.: in such case the 
person (s) whose consent ought to liavc been obtained 
may apply for annulment of the adoption (Arts. 857, 
844, 845 and 846); 

6. When, the act being at once an adoption and marriage 

(tnukoyoshi engumi), the marriage is invalid or is 
annulled : in this case each party may, on that ground, 
apply for annulment (Art. 858) ; 

7. In case cither party has been induced, by fraud or 

coercion, to be a party to the adoption, such party 
may apply for annulment thereof within six months 
from the time when he or she discovered the fraud or 
regained freedom of action (Art. 8 59). 

Jl Effect of adoption. 

1. An adopted child has the same rights and duties as a 
real child, for Art. 860 provides that an adopted child 
acquires the status of a legitimate child of the adoptive 
parents from the day of adoption. It should, however, 
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be noted (i) that though he or she acquires the same 
rights and duties as a real child of the adoptive parents, 
he can yet be married to another real or adopted child 
' of the adoptive parents (Art. 769) and (2) that 
although an adopted child acquires the same rights 
and duties as a real child of the adoptive parents, he 
or she does not entirely lose, on that account, his or 
her rights and duties in the original house, and so it may 
sometimes happen that his or her rights and duties in 
the adoptive house conflict with those in the original 
houset Hence the necessity of special remedial pro¬ 
visions such as that of Art. 956.* 

2. The adopted child enters the adoptive parents' house 
(Art. 861). 

G. Dissolution of adoption .—An adoption may be dissolv¬ 
ed either (i> by mutual consent or (2) judicially. While an 
adoption may be dissolved by mutual consent for any cause 
whatsoever, judicial or compulsory dissolution can only l>c 
demanded for certain specified causes. 

/. Dissolution of adoption by mutual consent. 

1. Material conditions : 1 

(a) Consent ofth? parties: but if the adopted child 

is under fifteen years of age, agreement to be 
arrived at between the adoptive parents and the 
person(s) entitled to give consent to the adoption 
on behalf of the child (Arts. 862, 843 and 846) ; 

(b) Tliat the adopted child has not yet become the 

•head of the house (Art. 874) ; 

(c) In case the adopted child is not less than fifteen 

years old and under twenty-five years, it is neces- 

* Art. 956 reads: If then are several persons of the same rank bound 
to furnish support, the obligation is borne by them in proportion to their 
respective means. But as between persons who belong to the house and 
others who do not, those who belong to the house must furnish support 
first 
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sary to obtain the consent of the person (s) who 
was (were) entitled to give consent to the conclu¬ 
sion of the adoption (Arts. 863, 844, 845 and 
846); but in the case of an “ incompetent ’’ 
person, the consent of his or her guardian need 
not be obtained (Art. 864). 

2. Formal conditions. Notification to the Registrar and 
acceptance of the same by the latter. 

II. Judicial dissolution of adoption. —The cases where an 
adoption can be judically dissolved arc (Art. 866) 

1. When one party has received ill-treatment or gross 

insult from the other ; 

2. When one party has been wilfully deserted by the 

other; 

3. When the adopted child has received ill-treatment or 

gross insult from a lineal ascendant of the adoptive 
parent; 

4. When either party has been sentenced to major imprison¬ 

ment for a term of not less than one year or a graver 
penalty; 

5. When the adopted child has been guilty of a grave fault 

tending to disgrace the family name or endanger the 
property of the house ; 

6. When the adopted child has absconded and has not 

returned home for three years or more ; 

7. When it lias been uncertain for three years or more 

whether the adopted child is alive or dead ; 

8. When a lineal ascendant of one party lias received ill- 

treatment or gross insult from the other party ; 

9. When in case of a muko-ydshi there has been a divorce, 

or in case of an adopted son married to a daughter oi 
the house there has been a divorce or annulment of 
marriage. 


262 


THE CIVIL CODE. 


III. Effect of dissolution of adoption :— 

1. That the adopted child recovers the status which he 

formerly possessed in his or her original house, with¬ 
out prejudice, however, to the rights which third 
persons have already acquired in the said original 
house (Art. 875); 

2. That in case a husband and wife liavc been adopted 

together or an adopted son has been married to an 
adopted daughter of the adoptive i>arent, if the 
adoption of the wife only is dissolved, the husband 
must cither (1) dissolve his adoption, too, and leave 
the adoptive house together with the wife, or (2) 
remain in the adoptive house by divorcing the wife 
instead; and if the adoption of the husband only is 
dissolved, it is a matter of course that the wife should 
follow him wherever he goes (Arts. 876, 745 and 
78S). 

(3) Jhrcntal Junoev. 

Parental power ( shinkcri ) is exercised by the father belong¬ 
ing to the same house over a child in minority (and also over a 
child in majority not possessed of an independent livelihood). 
If, however, the father is unknown, is dead, has left the house, 
or is unable to exercise it, the power is exercised by the mother 
belonging to the same house (Art 877). 

Parental power is exercised in two ways; namely, (1) in 
regard to person and (2) in regard to property. 

;. Parental potoer in regard to the person includes : 

(1) Power to protect the child (Art. 879); 

(2) Power to educate the child (ditto): if the child is 
possessed of property of his own, the cost of 
education is to be defrayed out of such property : 
otherwise, the expenses must necessarily be de¬ 
frayed by the parent; 

(3) Poiuer to fix the child's place of residence (Art. 
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880): according to Art 749. * of the Code, a 
member of a house may not fix his place of resi¬ 
dence against the will of the head of the house, 
and so it may be asked what is to be done if a 
cliild who is a member of a house has fixed his 
place of residence against the will of the head of 
the house and according to the will of the parent* 
in case the head of the house is not identical with 
the parent: in such case the head of the house is 
relieved from the duty to furnish support to the 
child (Art. 749. par. 2). But wliat if, on the 
contrary, the child docs not reside at a place 
which the parent has fixed for his residence? 
The answer is that no sanction is provided in the 
Code for this act of disobedience on the part of 
the child; 

(4I Power to give permission to the child's applying 
for enrolment in the military service (Art. 881); 

• (5) Power to impose disciplinary punishment : 

Though the parent is entitled to disciplinary 
power, he is not empowered to exercise it in a 
manner incompatible with the Criminal Code and 
other penal laws. When the parent abuses 
parental power or is guilty of flagrant misconduct, 
the Court may, upon the application of a relative 
of the child, or a Public Procurator, decree that 
his or her parental power is lost (Art. 896). The 
parent may also place the child in a house of 
correction ( chokenjb ) for a term not exceeding six 
months, but only with the permission of the Court 
(Art. 882); 

(6) POioer to authorize the child to carry on business 
or to annual or restrict such authorization (Art* 
6 and 883). 

2. Parental power in regard to properly includes: 
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• (1) faster to manage property. The father who ex¬ 
ercises parental power may not decline to manage 
the child’s property, though the mother in the 
same position may (Arts. 884 and 899). In the 
following cases, however, the parent has no 
power to manage the property involved, namely, 
(a) when the child in minority is authorized to 
carry on business (Art. 6) and (b) when a third 
person who has given property to the child 
gratuitously has expressed the intention that 
it shall not be managed by the father or mother 
exercising j>arenUl power (Art. 892). Such 
property is managed by a manager designated 
either by the donor or by the Court. It suffices 
for the person exercising parental power to 
use as to the management of the child’s 
property the same care as he bestows on his or 
her own property. If the child in minority over 
wliom parental power is exercised has a spouse, 
the latter’s property, too, is to lx* managed by the 
person exercising parental power also with the 
same attention as he or she exercises in regard to 
his or her own property ; but in case the husband 
in minority lias contractually undertaken to pay 
the attention of a good manager, the person exer¬ 
cising parental power must also manage it with 
that particular attention (Arts. 4, 18, 885 and 
889). When the child lias ceased to be under 
jrarcntal power, the father or mother, who 
has exercised parental power must without delay 
make up an account of management. But this 
account seems to be of no great practical impor¬ 
tance, since it is further provided that the ex¬ 
penses of bringing up the child and managing his 
or her property arc deemed as a set-off against the 
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income derived from the property of the child, 
though this docs not apply to property which a 
third person, expressing a contrary intention, has 
given the child gratuitously (Arts. 890 and 891); 

(2) Power of representation .—The father or mother 
• who exercises parental power is regarded as 

representing the minor in all juristic acts done by 
him or her in so far as they relate to tlvc property 
owned by the child. This power of representa¬ 
tion comprises not only matters relating to the 
utilization, preservation and improvement of pro¬ 
perty but even those relating to the disposal 
• thereof. Though the person exercising parental 

power may thus do all acts of disposal in regard 
to the child’s property, the power of representa¬ 
tion cannot l>c exercised without the child’s 
consent so far as those acts are concerned by 
which obligations arc created liaving acts of the 
child for their subject (Art. 884). It should be 
noted that the power of representation under 
consideration is confined to the property of the 
child only, and .that, so far as the person of the 
child is concerned, the person exercising parental 
power has no right of representation; 

(3) Power to give consent .—In order to carry on a 

business or profession, a minor must obtain the 
authorization of the person who exercises parental 
power (Art. 883). 

The parental power exercised by the father is not the same 
as that exercised by the mother, for there are many eases where 
the mother cannot act on behalf of the child, or authorize the 
child to act, without her first obtaining the concurrence of the 
family council. Any act done or authorized (for the minor to 
do) by the mother without such concurrence of the family 
council may be annulled by the child or his or her legal repre- 
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scntativc (Arts. 886 and 887). As to acts in regard to which 
the interests of the father or mother who exercises parental 
power conflict with those of the child, lie or she must have 
the family council appoint a special representative. The same 
applies for one of the children in case the father or mother 
exercising parental power over two children, their interests 
conflict with each other (Art. 888). 

We have already seen that if a person exercising parental 
power abuses the power or is guilty of flagrant misconduct, he 
or she may be judically deprived of the same power on the ap¬ 
plication of a relative of the child, or a Public Procurator (Art. 
896). In case, however, the person who exercises parental 
power lias merely mismanaged the property of the child, the 
Court may, on the application of a relative of the child, or a 
Public Procurator, deprive him or her of the right of manage¬ 
ment only. In thus case, the other person (if any) who is enti¬ 
tled to exercise parental power exercises the right of management 
only ; but if there is no such person, the same is then done by 
a guardian (Aits. 897 and 900). 

SUB-SKCTION 4. 

Duty of Support. 

Duty of support fuyo no gintn) denotes the legal duty of 
a person to maintain or educate another, when the latter is 
unable to support himself or to procure an education with his 
own property. The extent to which, and the manner in which, 
support is to be furnished vary with the needs of the person 
entitled to support and with the social status and means of the 
person bound to furnish it (Arts. 960, 961 and 962). 

As to who are bunnd to furnish support, (1) the head of a 
house is bound to support the members of the house (Art. 747). 
(2) husband and wife are bound to support each other (Art. 
790); and the same applies to (3) lineal blood-relatives, (4) 
brothers and sisters, and (5) as between a husband or wife on one 
hand and the lineal ascendants of the other party belonging to 
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the same house on the other hand (Art. 954). In ease there 
arc several persons bound to furnish support, the order in 
which they are required to perform the obligation is as follows 
(Art. 955 ): — 

1. Spouse; 

2. Lineal descendants (if there are two or more of these 

the person nearest in degree of relationship is liable 
first); 

3. Lineal ascendants (ditto); 

4. Head of the House ; 

5. Lineal ascendants of the spouse and spouses of lineal 

descendants always belonging to the same house (the 
remark in parenthesis under No. 2 applies also here); 

6. Brothers and sisters. 

If there are two or more persons of the same degree of 
relationship, those who belong to the same house arc liable 
before those who do not; and if, there being two or more 
persons of the same degree of the relationship, they all are in 
the house, or arc not in the house, the obligation is borne by 
them in proportion to their pecuniary abilities (Art. 956). 

If there arc too many persons entitled to support for the 
means of the person bound to furnish it, support is to be furnish¬ 
ed in the following order (Art. 957) 

1. Lineal ascendants (if there arc two or more of these, the 

person nearest in degree of relationship is entitled 
first); 

2. Lineal descendants (ditto); 

3. Spouse; 

4. Lineal ascendants of the spouse and spouses of lineal 

descendants always belonging to the same house 
(ditto); 

5. Brothers and sisters ; 

6. Members of the house other than mentioned above. 

If there are two or more persons entitled to support 
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of the same rank, each may receive support in proportion to his 
or her needs (Art 958). 

SUB-SECTION 5. 

Head and Members of a House. 

A person becomes the head of a house ( koshu) cither (1) 
by succession or (2) anew. The question of who becomes head 
of a house by succession is one to be considered when we come 
to treat of succession in general. A person becomes head of a 
house anew, tliat is, founds a house :— 

(1) When a person who lias entered another house by 

marriage or adoption ought, in the usual order of 
things, to return to his or her original house in con¬ 
sequence of a divorce or dissolution of adoption, but 
the original house is already abolished or extinguished 
(Arts. 739 and 740); 

(2) When a person is excluded from his or her house: 

this happens when a member of a house—except a 
minor—fixes his residence against the intention of the 
head of the house or a member of a house has been 
married or become a party to an adoption without the 
consent of the head of the house (Arts, 742, 749, and 
750 ); 

(3) When a |>crson who has entered another house by 
marriage or adoption ought, in the usual ofder of 
things, to return to his or her original house in con¬ 
sequence of a divorce or dissolution of adoption but 
cannot do so, because his or her return is refused by 
the head of the house (because the latter’s consent 
has not been obtained to said marriage or adoption) 
(Arts. 742 741, and 750) ; 

(4) When both the father and mother of a child arc un¬ 
known (as in ease of a foundling or stray child) (Art. 

1 733, par. 2) j 
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(5) When an illegitimate child cannot enter the mother's 

house (Art. 735, par. 3); 

(6) When the head of a house dies and there is no heir to 

the house, in which case the house is extinguished and 
each member of the house founds a house (Art. 764) ; 

(7) When a member of a house establishes a branch house ; 

in order to establish a branch house the consent of 
the head of the House must be obtained : the head of 
a house is not permitted to establish a branch house 

(Art. 743); 

(8) When a member of a house re-establishes the principal 

house, a branch house or a co-ordinate or collateral 
house (Joh) or the house of a relative, which has been 
abolished or extinguished (Art. 743)- 
Members of a house (kaaoku) may be (1) born members 
or (2) members coming from the outside. 

The causes for which a person becomes a member of a 
house otherwise than by the title of birth are 

(1) Marriage (Art. 788); 

(2) When, subsequent to marriage, the husband enters 
another house, in which ease the wife follows him into 
that house : the same applies when the husband founds 
a new house (Art. 745); 

(3) Adoption (Art. 861): 

(4) When a person who has entered another house by 
marriage or adoption, takes in relatives of his or her 
own in the original house but who are not relatives of 
his or her spouse or adoptive parents, in which ease 
such relatives become members of the house into 
which he or she has been married or adopted (Art. 

• 733 ); 

(5) When a person who has become a member of another 
house by marriage or adoption returns to the original 
house in consequence of a divorce or dissolution of 
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adoption, such person becomes a member of the 
original house again (Art. 739) ; 

(6) In ease of a change in the head of a house, the former 

, head of the house and members of his house become 

members of the house of the new head (732, 2); 

(7) A relative of the head of a house who is in another 

house may, with the consent of the head of the other 
house, become a member a of that house to whose head 
he or she is related (Art. 737) ; 

(8) When a person who has entered another house by 

marriage or adoption enters yet another house by mar¬ 
riage or adoption, such person at once becomes a 
member of the latter house. In this ease, however, 
the consent must be obtained both of the head of the 
first mentioned house and of the head of the party’s 
original house (Art. 741). 

SUB-SECTION 6. 

. Guardians. 

A guardian (koken-tiin) is either for (1) a minor pure and 
simple or for (2) an *' incompetent ” person (who may be either 
a minor or a person of full age). A minor is placed under a 
guardian (1) when there is no jicrson to exercise parental power 
over him or her, or (2) when the person who exercises parental 
power has no right of management. A person is always placed 
under guardianship when he is adjudged " incompetent.” (Arts. 
4, 7, 8 and 900, and luno of Procedure in Actions relating to 
Personal Status, Art. 52). 

A guardian for a minor may be either (1) one designated by 
will by the person who was the last to exercise parental power 
(Art. 901), or (2) a legal one—that is, the head of the house, 
who becomes guardian by operation of law when there is no 
such designated guardian (Art. 903), or (3) an appointed one— 
that is, a guardian who is chosen and appointed by the family 
council when there is neither guardian designated by .will nor 
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legal guardian, or they have declined to act or lack the qualifi¬ 
cations for being guardian (Arts. 904, 907 and 908). 

A guardian for an “ incompetent ” person may be either 
(1) a legal or (2) an appointed one. 

(1) Legal guardian.— In case a person is adjudged “in¬ 
competent," the father or mother who exercises parental power 
becomes his or her guardian. When a married woman is 
adjudged “ incompetent,” her husband becomes her guardian, 
but, if he docs not, the father or mother who exercises paren¬ 
tal power becomes her guardian. If a husband is adjudged 
“ incompetent," his wife becomes his guardian, but if she docs 
not, or if she is a minor? the father or mother who exercises 
parental power becomes guardian. If there is nobody to be 
guardian to a member of a house according to the foregoing 
provisions, then the head of the house becomes the* guardian. 
(Aits. 902 and 903.) 

(2) . Appointed guardian.— If there is nobody to be guar¬ 
dian in accordance with the foregoing provisions, one is chosen 
and appointed by the family council (Art. 904). 

As to the qualijeations for being a guardian, it is provided 
that none of the persons mentioned below can become a guardi¬ 
an (Art. 908):— 

1. Minors; 

2. “ Incompetent" persons and “ quasi-incompetent " per¬ 

sons ; 

3. Persons who have been deprived of civic rights, or those 

who have been suspended from the enjoyment of civic 

rights; 

4. Legal representatives or curators who have been re¬ 

moved (dismissed) by a Court ; 

5. Bankrupts; 

6. Persons who have, or have had, a lawsuit against the 

ward or his or her spouse or lineal blood-relatives; 

7. Persons whose whereabouts arc unknown ; 

8. Persons whom the Court has found to l>c unfit for the 
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functions of a guardian, to have been guilty of impro¬ 
per conduct, or to be addicted to gross profligacy. 

We have already seen that a " quasi-incompetent ” person 
is placed under a curator. The provisions relating to guardians 
mostly apply mutatis mutandis to curators. With regard to 
acts in which the interests of a curator or of a third person for 
whom he acts as representative conflict with those of the quasi- 
incompetent person, the curator must apply to the family 
council for the appointment of a special curator (Art. 909.) 

A guardian is placed under the control and supervision of a 
supervisor of guardianship, who is either designated by will by 
the person who was the last to exercise parental power, or (in 
the absence of such designation) appointed by the family council 
(Arts. 910 and 911). A guardian must notenter upon his 
duties until there is a supervisor of guardianship (Art. 911.) 

The duties of a supervisor of guardianship consist in (1) 
supervising the doings of the guardian with the attention of a 
good manager, and being present when the latter examines the 
property of the ward and prepares an inventory of the same, (2) 
expediting the appointment of a new guardian and his taking up 
his duties in ease a guardian has ceased to exist, (3) adopting 
necessary measures in ease of emergency and (4) representing 
the ward in regard to acts respecting which the interests of the 
guardian or of a third person whom he represents conflict with 
those of the ward (Art. 915). 

The affairs of a guardian may be classified into (1) those 
relating to the person, and (2) those relating to the property, of 
the ward. 

As regards the person of the ward, the guardian to a minor 
has the same rights and duties as a father or mother who exer¬ 
cises parental power, such as protecting and educating him and 
giving permission to his applying for enrolment in the military 
service, though in certain matters he (the guardian) must obtain 
the consent of the family council (Art. 92 J). But the guardian 
lias no such rights and duties, if there is a person who exercises 
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parental power over the minor minus the right of management 
(Art. 935). The guardian to an “ incompetent ” person must 
attend to the medical treatment and nursing of the same accord¬ 
ing to the latter’s means and resources (Art. 922). In both 
cases, if the ward is the head of a house, the guardian exercises 
the rights of the head of the house in place of the ward (Art. 
934 ). 

As regards the property of the ward, the rights and duties 
of a guardian may be summarized as follows : (1) he must pre¬ 
pare an inventory of property (Art. <>17) ; (2) he must declare 
to the supervisor of guardianship any obligations which he has 
against, and/or bears towards, the ward (Art. 919) ; (3) he must, 
at least once a year, report to the family council on the state of 
the ward’s property (Art. 928) ; (4) if the ward has acquired 
property by universal succession, he must, as to such property, 
do the same acts as those mentioned in (1) and (2) (Art. 920); 
(5) he must determine the amount to be annually expended on 
account of the ward (Art. 924) ; (6) lie represents the ward in 
regard to the management of the ward’s property and juristic 
acts relating to such property (Art. 923); (7) he must deposit 
with a person to be fixed on by him, with the consent of the 
family council, the monies received on account of the ward (Art. 
927); (8) he must obtain the consent of the family council in 
order to do certain important acts relating to property on be¬ 
half of the ward (Art. 929) ; (9) the same applies when he (the 
guardian) hires property of the ward (Art. 931); and (10) he 
must furnish security for the management and restitution of the 
ward’s property (Art. 933 ), etc. 

Guardianship terminates (1) when the guardian (a) dies, 
(A) becomes disqualified, (<•) has absconded or (d) has ceased 
to be the head of a house (in the case of a guardian who has be¬ 
come sucli because of his being head of a house) or (e) has ceased 
to be spouse to the ward (in the ease of a person who lias 
become guardian because of his or her being spouse to the 
ward) or (2) when the ward (a) dies, (< 4 ) has attained majority 
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(in case of a minor) or the adjudication of “ incompctency ” 
has been cancelled (in ease of an “incompetent" person) or 
(c) the ward lias been adopted into another house or has other¬ 
wise left the house (of which the head is his guardian). 

SUB-SECTION 7. 

Family Council. 

A family council ( sfrinsokti-kuai ) is a meeting held chiefly 
for the purpose of supervising the doings of a guardian, super¬ 
visor of guardianship or curator to a minor, “ incompetent ” 
person or “ quasi-incompetent ’’ person, and so protecting the 
latter's interests. It is convened by the Local Court of the 
place of the domicile of such incapacitated person upon the 
application of the incapacitated person himself, the head of the 
house, a relative, the guardian, the supervisor of guardianship, 
the curator, a Public Procurator, or any other person interested 
(Art. 944 ). 

As to the constitution of a family council, Art. 945, 1 pro¬ 
vides that it is composed of not less than three members chosen 
by the Court from among the relatives of the incapacitated person, 
or from among some persons otherwise connected with the latter’s 
house. A person who is entitled to designate a guardian may 
also designate by will the members of the family council (Art. 
945, 2). If the number of members so designated falls short of 
three, the deficiency is, of course, to be made up by the Court. 
Should a member of the family council die, resign, or be removed 
(dismissed), the remaining members must apply to the competent 
Local Court and have the vacancy filled (Art. 950). Matters 
deliberated upon in a family council arc decided by a majority 
vote of the members (Art. 947.) As regards who should preside 
over the council, there is no provision, and so there is nothing 
for it but to conclude that a chairman is to be chosen by the 
members from among themselves. 

The incapacitated person for whom the council is held. 
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the father and mother belonging to the same house, the spouse, 
the heads of the principal and branch houses, the guardian, the 
supervisor of guardianship and the curator may state their 
opinions in the council; and in order that they may be enabled 
to do so, it is further provided that such persons must be 
notified of the convocation of the council (Art. 948). 

SECTION 5 . 

Succession. 

Sun-SECTfON 1. 

General Discussion. 

The Hook of Succession in the Civil Code includes not 
only provisions relating to succession but those relating to wills, 
inasmuch as wills resemble succession in that they take effect 
upon the death of the testator, and the greater part of wills 
relates to legacies and involves [the succession to rights and 
duties in the same manner as “succession to property.” 
" Succession ” ( sdaoku) denotes to succeed to the rights and 
duties of the ancestor (predecessor) by a universal title, and may 
be either succession to status, or status and property, or succes¬ 
sion to property only. In the present state of transition in 
Japan, the claims of families and individuals arc mixed up with 
each other, so that it is not feasible entirely to ignore the 
succession to the headship of a house which custom lias re¬ 
cognized so long. Hence the recognition of the succession to a 
house side by side with that to property, inasmuch as a mem¬ 
ber of a house is also permitted to own property independently 
of the head of the house. Thus, “ succession to a house " is 
primarily succession to the status, and incidentally succession to 
the property, of the ancestor (predecessor), while, on the con¬ 
trary, “ succession to property ” is succession to the property of 
the ancestor and nothing else. 

The time when the right of an heir —that is, the right of 
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succession {sozoku-ken)— takes effect is known as the com¬ 
mencement of succession {sozoku no knis/ti). Previous to that 
time, an heir has no right of succession, but the mere expectation 
tliat he may enter upon succession in future. Who is the heir, 
and whether such heir has the legal capacity for succession, arc 
questions which can be determined only at the time when 
succcsssion commences. The time when succession commences 
is, therefore, the most important factor in the matter of succes¬ 
sion. 

It is a matter of course that, agreeably with a principle 
governing capacity for rights in general, a natural person actually 
existing at the time of commencement of succession should liavc 
capacity for the right of succession ; but the Code further ex¬ 
tends the principle and confers the same capacity upon a child 
en Ventre sa were (Art. 968). 

SUBSECTION 2. 

Succession to a House. 

Succession to a house (katoku-sdzoku) commences (Art. 

964):— 

1. When the head of a house dies, resigns from its head¬ 

ship, or loses Japanese nationality ; 

2. When the head of a house leaves such house in con¬ 

sequence of the annulment of liis marriage or adop¬ 
tion ; 

3. When the female head of a house is married to a nyufu, 

or when the latter is divorced. 

Succession to a house is always entered upon by one 
individual, because a house cannot have two or more heads at 
the same time. A person who has capacity for succession, and 
is in the first successional rank, is an heir to a house who 
succeeds by operation of law and, as a matter of course, simul¬ 
taneously with the commencement of the succession. A person 
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who ought to be heir to a house is, however, excluded from the 
succession by operation of law (Art. 969); — 

1. If lie lias been condemned to a penalty for laving 

wilfully put, or attempted to put, to death the ancestor 
or a person who is in a prior rank with regard to 
succession to the house ; 

2. If he, knowing that the ancestor has been murdered, 

lias failed to inform the authorities of the fact or to 
lay a formal charge againt the perpetrator, except he 
is without discernment sufficient to distinguish right 
from wrong, or the murderer is his spouse or one of 
his lineal blood-relatives; 

3. If he lias, by means of fraud or coercion (compjls'on), 

prevented the ancestor from making, annulling or 
altering a Will relating to the succession ; 

4. If he lias, by means of fraud or cocrc'on (compulsion), 

caused the ancestor to make, annul, or alter, a Will 
relative to the succession ; 

5. If he has forged, altered, destroyed or cancelled a Will 

of the aucestor relative to the succession. 

An heir to a house may be disinherited by the Court upon 
application (Art. 975) 

1. If lie has.ill-treated or inflicted gross insult upon the 

ancestor; 

2. If, through illness or any other physical or menta* 

cause, he is unable to attend to the affairs of the 
• house; 

3. If he has been condemned to a penalty for any offence 

calculated to disgrace the family name ; 

4. If he has been declared "quasi-incompetent” and 

there is no hope of his amendment; 

5. If there is any other just cause. 

An heir to a house may be (1) a legal heir, (2) a designa¬ 
ted heir or (3) a chosen heir. (1) Legal heirs to a house are 
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persons who have the chance of succeeding to a house by 
operation of law—that is, (a) lineal descendants and (b) lineal 
ascendants of the ancestor. Among the lineal descendants of 
the ancestor, a person of a nearer degree of relationship has the 
preference over a person more distantly related, males over 
females, legitimate children over illegitimate, s/oshi over 
illegitimate children, and an older person over a younger 
(Art. 970). The lineal descendant of the ancestor who is in 
the first succcssional rank is the (first) legal presumptive heir, 
who has the right to succeed to the ancestor’s house in preference 
over all the rest upon the commencement of the succession. No 
lineal ascendant of the ancestor has the right to succeed as legal 
heir, except where there is neither a (first) legal presumptive heir 
nor a chosen heir of the first class. 

A designated heir is a person who has become heir in 
virtue of designation by the ancestor. Designation of an heir 
can only be made for succession to a house commencing owing 
to the death of the ancestor or to his resignation from the 
headship of the house. A person who has a (first) legal 
presumptive heir cannot designate an heir to his house : de¬ 
signation of an heir to a house, which was made even when 
there was no (first) legal presumptive heir to the house, loses its 
effect, should one come into existence later on (Art. 979). 

A chosen heir to a house is an heir to a house chosen 
by a specific person other than the ancestor, namely, the 
father or mother of the ancestor, or (in the last resort) the 
family council. Such choice is made only where there is 
neither (first) legal heir nor heir designated by the ancestor ; and 
must in first instance be made from among the members of the 
house in the following order (Art. 982), the heir thus chosen 
being a chosen heir of the first class 

1. Spouse who is a daughter of the house : 

2. Brothers; 

3. Sisters; 
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4. Spouse who does not fall under No. 1 ; 

5. Lineal descendants of brothers and sisters. 

In ease there arc none of these, then the succession is en¬ 
tered upon by a legal heir in second instance—that is, one of the 
lineal ascendants of the ancestor who is of the nearest degree of 
relationship, the male having the precedence over the female be¬ 
tween persons of the same degree of relationship (Art. 984). If 
there is no lineal ascendant either, an heir is then chosen by the 
family council from among the relations of the ancestor, the 
members of the latter's house, the heads of the branch houses 
and the members of the principal and branch houses, or (in the 
last resort) from among other persons (Art. 985), tliis being a 
chosen heir of the second class. 

liy succession to a house, an heir acquires the status of the 
head of the house and so succeeds to all the rights and duties of 
the former head of the house except those which were exclusive¬ 
ly personal to him (Art. 986). The ownership of genealogical 
records, of utensils for religious purposes, and of tombs and 
burial grounds always descends to the heir as a special privi¬ 
lege of succession to a house (Art 987). 

In case succession to a house commences owing to loss ot 
Japanese nationality on the part of the head of the house, the 
heir succeeds to the rights of the headship of a house and the 
rights constituting a special privilege of succession to a house 
(that is, ownership of genealogical records, etc.) and his legal 
portion. In case a head of a house, who is a Japanese 
subject and has rights which can be enjoyed only by a 
Japanese subject, has lost Japanese nationality, the rights accrue 
to the heir to the house; if they are not be transfered to a 
Japanese subject within one year (Art. 990). In ease a member 
of a house, who is a Japanese subject and has rights which can 
be enjoyed only by a Japanese subject, has lost Japanese 
nationality, the rights accrue to the National Treasury, if they 
are not transfered to a Japanese subject within one year (Law 
No. 94 of the year 1899). 
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SUB-SECTION 3. 

Succession to Property. 

There is only one cause for the commencement of “ suc¬ 
cession to property ” (isan-sdsokn) and that is the death of a 
member of a house (Ait. 992). While succession to a house can 
be entered upon by one person only, succession to property 
can be entered upon conjointly by any number of persons who 
may \x in the same successional rank. 

Hie classes of heirs to property, and the order in which 
they succeed are (Arts. 994-996) :— 

1. Lineal descendants ; 

2. Spouse ; 

. 3. Lineal ascendants ; 

4. Head of the house. 

Among lineal descendants, and also among lineal ascend¬ 
ants, a person of a nearer degree of relationship lias the prefer¬ 
ence. If there are two or more heirs of the same rank, their 
portions are the same. But the portion of a shoshi or of an 
illegitimate child is half that of a legitimate child. 

An heir to property, too, is excluded from the succession 
by operation of law, or judicially disinherited for causes similar 
to those for which an heir to a house is excluded from the suc¬ 
cession by operation of law or judicially disinherited (Ails. 997- 
1000). 

" Succession to property ” is succession to property and 
nothing more—that is to say, an heir to property succeeds, 
upon the commencement of the succession, to the rights and 
duties appertaining to the property of the ancestor except those 
which were exclusively personal to the ancestor (Art. 1001). 
If there arc two or more heirs to property, the property of the 
succession constitutes their joint property (Art. 1002). Each 
co-heir succeeds to the rights and duties of the ancestor in pro¬ 
portion to.his portion (Art. 1003). 

As to the partition of the property of the succession among 
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the co-hcirs, it is governed by a principle different from that 
governing the partition of ordinary common property—that is, 
each co-heir is regarded as having exclusively owned the portion 
accruing to him, not from the time of tlie partition (as in case of 
partition of ordinary common property), but from the time of 
commencement of the succession (Art. 1012)—a provision 
which is intended to minimize contention and discord among tlvc 
co-hcirs who arc closely related to each other. 

SUB-SECTION 4. 

Acceptance and Renunciation of Succession. 

An heir is, as a rule, permitted to accept the succession 
either unlimitedly or limitcdly or renounce it; but there are two 
important exceptions to the rule—namely, (1) that tlvc first legal 
presumptive heir to a house may not renounce tlvc succession 
(Art. 1020) and (2) that the heir to a house in consequence of 
the resignation of the head of the house from its headship may 
neither accept the succession limitcdly • nor renounce it (Art. 
75 *). 

An acceptance or renunciation must be effected, if at all, 
within three months after the heir had knowledge of the com¬ 
mencement of the succession (Art. 1017). So long as he neither 
accepts nor renounces, he must manage the property of the suc¬ 
cession with the same care as his own property (Art. 1021). 
An acceptance or renunciation once effected can no longer be 
annulled except for a cause for which juristic acts in general can 
be annulled (Art. 1022). An heir is regarded as having made 
an absolute (unlimited) acceptance (Art. 1024):— , 

1. If he lias wholly or partly disposed of the property of 

the succession; 

2. If he lias neither accepted limitcdly nor renounced the 

succession within three montlis from the time when he 
had knowledge of the commencement of the suc¬ 
cession ; 
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3. If, even after the succession has been either accepted 
limitcdly or renounced, he lias concealed, secretly 
consumed, or failed in bad faith to enter in the 
inventory the whole or a part of the property 
of the succession ; but this docs not apply after a 
person becoming heir in consequence of his 
renunciation has accepted the succession. 

In the ease of a limited acceptance, the heir pays the 
obligations of the succession and legacies only to the extent 
of the property acquired by the succession (Art. 1025) and no 
merger (confusion) of property .is permitted—in other words, the 
rights and duties which the heir had vis-a-vis the ancestor arc 
not to be regarded as extinguished by the succession (Art. 1027). 
• .. Renunciation takes effect retroactively as from the time 
of the commencement of the succession (Art. 1039), so that, in 
case of an heir renouncing, it has the same effect as if he was 
not heir from the very beginning. 

If there arc two or more heirs to property, and one Of them 
has renounced the succession, his portion accrues to the other 
co-heirs in proportion to their respective portions (Art. 1039,2). 

SUB-SECTION 5. 

Separation ok Property. 

Separation of property (saisan no bunri) is an arrange¬ 
ment by which the property of the succession and the heir’s 
own property are kept apart, so that the creditors of the 
succession and legatees on one hand, and the heir’s own creditors 
on the other, may obtain payment out of the several properties 
•in preference to each other. If, in case of an unlimited accep¬ 
tance of a succession, the property of the succession should get 
mixed up with the heir’s own property (as it would but for a 
special arrangement), th'c creditors of the succession and the 
heir’s own creditors would liave to obtain payment out of the 
mixed property, with the result that the creditors of the 
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succession would bo subjected to losses if the ancestor had 
means of payment and the heir had no money besides the 
property of the succession, while the heir’s creditors would be- 
the losers if the heir’s own property was just sufficient to satisfy 
their claims or less and the property of the succession was less 
than the liabilities of the succession. To guard them, therefore, 
against the unexpected losses which they .might otherwise 
sustain in consequence of the commencement of a succession, a 
. creditor of the succession, a legatee, and also a creditor of the 
heir, arc invested with a right to apply to the court for the 
separation of the property of the succession from the heir's own 
property. In the case of a limited acceptance, where the. heir 
is bound to pay the creditors of the succession only to the 
extent of property acquired by the succession, it may, at first 
sight, appear as if there was no occasion for separation of 
property. Separation of property and limited acceptance 
arc, however, different in effect, inasmuch as the former is 
recognized for the protection of the creditors, and the latter for 
the protection of the heir. Moreover, there are certain cases 
where, as wc have already seen, the effect of limited acceptance 
is lost, and the heir is regarded as lraving nude an absolute 
acceptance. Separation of property is, therefore, necessary 
even where a limited acceptance has been effected., (For, the 
procedure for separation of property, vide Art. 1041 et seq.) 

SUB-SFCTIGN 6. 

Failure of Heiks 

Seeing that it would be prcjudical to public as well as 
private economy to leave things in status quo when it is uncer¬ 
tain whether there is an heir to a succession which has 
commenced, the property of the succession in such a case is 
constituted into a juridical entity and placed under the charge of a 
manager specially appointed by the Court, until it is ascertained 
that there is an heir or that there is no heir. Should it be 
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ascertained that an heir exists, the juridical entity is regarded 
as not having existed: without prejudice, however, to the 
b validity of acts done by the manager within the scope of his 
powers. Should there be no person who asserts his right as 
heir even after the manager has observed the legal formalities 
to induce an heir (if any) to make his appearance, the property 
of the succession accrues to the National Treasury. (Art. 

1051-59.) 

SUB-SECTION 7. 

Wills 

A will ( yuigon ) is a formal act—that is, an act which can 
only be done in conformity with one of the forms prescribed in 
the Code (Art. 1060). 

As to the capacity for making wills, the provisions govern¬ 
ing capacity for juristic acts in general do not apply (Art. 1062). 
Any person who is at least fifteen years of age may make a 
will (Art. 1061), provided always that he has capacity of will 
( isJii-ntryoku ) sufficient for the act at the time of doing the same 
(Art. 1063). 

A ward may not make a will for the benefit of his guardian 
or the latter's spouse or lineal descendants before the completion 
of the account of guardianship, except the guardian is a lineal 
blood-relative, the spouse, or a brother or sister of the ward 
(Art. 1066). 

In so far as the provisions relating to legal portions arc 
not contravened, a testator may dispose of the whole or a 
part of his property by a universal or a particular title (Art. 
1064). A legatee by a universal title (hukwatsujuisla) has the 
same rights and duties as an heir to property (Art. 1092). A 
child cn ventre sa were may also become a legatee (Art 1065). 
A person who has done to the testator any of the acts for 
which an heir to a house is excluded from the succession by 
operation of law cannot claim a legacy (Art 1065 and 969). 

. The forms of a will may be cither (1) ordinary or (2) 
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special. (i) Ordinary forms are forms which are to be observed 
under ordinary circumstances and include (a) holographic 
deeds, (b) notarial deeds and ( c ) secret deeds (Art. 1067). (a) 
A will by holographic deed is one the whole text of which is 
written, dated and signed by the testator himself (Art. 1068). 

(b) A will by notarial ;deed is one which a Notary has been 
required to make out in the presence of witnesses (Art. 1069). 

( c ) A will by secret deed is one which is produced to a Notary 
in a scaled envelope (Art. 1070). 

(2) Special forms arc forms in which wills may be made 
under certain special circumstances, namely : 

(<*) Wills of persons on the verge of death (Art. 1076); 
(l>) Wills of persons who arc isolated from the outer 
world on account of an infectious disease (Art. 

. 1077); 

(c) Wills of persons belonging to th: Army or Navy 

in time of war (Arts. 1078 and 1079); 

(d) Wills of persons on board ships (Art. 1080 and 

1081). 

A will made in one of the special forms becomes void if the 
testator lives for six months from the time when he became 
capable of making a will in an ordinary form (Art. 1085). 

Two or more persons are not permitted to make their 
wills by one and the same deed (Art. 1075). 

A will takes effect upon the death of the testator (Art- 
1087, 1) so, at any time after the death of the testator, but not 
previously, a legatee may accept or renounce his legacy (Art. 
1088). Unless there be a different expression of intention in 
the will itself, a legacy does not take effect if the legatee dies 
previous to the death of the testator (Art. 1096). 

' If a legacy does not take effect, or if it becomes void by 
renunciation, that which would have been due to the legatee 
accrues to the heir (Art. 1097). In case a burdensome legacy 
has been renounced by the legatee, the person entitled to the 


THE CIVIL CODE. 


286 

benefit of the burden may become the legatee himself (Art. 
1104, par. 2). 

‘ • The subject of a legacy is, as a rule, to be delivered to 
the legatee in the condition in which it is found at the time of 
’ the death of the testator (Art. r 102). 

Conflicting in most eases as a will does with the interest of 
the heir, the testator may designate one or more executors for 
his will or instruct another i*rson to do so (Art. 1108); and it is 
only when there is no special executor that the heir is bound to 
execute it himself. As to the execution of a will, provisions arc 
contained in Arts. 1106—1123. 

A will taking effect only upon the death of the testator, the 
latter may at any time revoke the whole or ix. part of the same. 

. Such revocation, however, can only be effected in a form 
required for a will, though not necessarily in that form in which 
\the particular will was made (Art. 1124). 

A will is regarded as having been tacitly revoked. 

(1) If it conflicts with a later will: in this care, the earlier 
will is regarded as having been revoked by the later 
will, in so far as the part in which they conflict is 
concerned (Art. 1125, par. 1); 

(2) If it conflicts with a subsequent act inter vivos; in this 
ease the will is regarded as having been revoked in so 
far as the part in which it conflicts with the act is 
concerned (Art. 1125, par. 2) ; 

(3) If the testator has intentionally destroyed the will or 

the subject-matter of a legacy (respecting which the 
will has been made) : in this case, the will is regarded 
as having been revoked in so far as the part so 
destroyed is concerned (Art. 1 r 26). 

• SUB-SECTION S. • ' : ■ 

• • * • . 1 . • • • . . . . • . 

Legal Portions.* 

- The legal portion (iryu-butpj is that'part of the property of 
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the succession which the ancestor is not permitted freely to 
dispose of, but which must 1 * reserved for the hcir(s). The 
arrangements about legal portions lave been made in accordance 
with custom and also in the interest of the public. A lineal 
descendant who is the legal heir to a house receives as his legal 
portion one half of the ancestor’s property, while any other heir 
to a house receives as his legal portion one third of the ancestor s 
property (Art. 1130)- A lineal descendant who is heir to 
property receives as his legal portion one half of the ancestor s' 
property; but a spouse or lineal ascendant who is heir to 
property receives as his or her legal portion one third of the 
ancestor’s property (Art. 1031). 

In case there arc two or more heirs to property of the 
same rank, the said leg^l portion-that is, one half or one third 
(ns the ease may be) of the ancestor’s property—is divided in 
equal proportion if they arc all legitimate children, or (if not) at 
the rate of two for a legitimate child against one for a s/cs/ti or 
illegitimate child (Art. 1146). 

1 A legal portion is determined by adding to the value of 
the ancestor's property (at the time of the commencement of the 
succession) the value of the property which the ancestor 
disposed of as gifts within one year before the commencement of 
the succession, and deducting therefrom the total amount of his 
liabilities at the time of the commencement of the succession. 
The value of the genealogical records, etc.), the ownership of 
which descends to the heir as a special privilege of succession to 
a house) is not taken into account in the determination of a legal 
portion (Art. 1132). A person entitled to a legal portion, or 
his successor, may, in so far as is necessary for the preservation 
of the legal portion, demand the reduction of legacies and also 
of those gifts which were made within one year before the 
commencement of the succession (Art. 1134 **?•)• 
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CHAPTER VI. 

THE COMMERCIAL CODE. 

The Commercial Code {shdhb) contains provisions relating 
to commerce such as partake of the nature of private law. It 
consists of five books on (i) General Provisions, (2) Companies, 
(3) Commercial Transactions, (4) Bills and (5) Commerce by 
Sea. 

SECTION r. 

General Provisions. 

SUB-SECTION 1. 

Application of the Law. 

There arc three sources of law applicable to commercial 
matters, namely, (2) the Commercial Code, (1) customary 
commercial law and (3) the Civil Code. Commercial matters 
arc, as a rule, governed by the Commercial Code. But 
customary commercial law applies if there is no provision in the 
Commercial Code. If there is no customary commercial law 
cither, the Civil Code is then applied (Art. 1). Juristic acts 
relating to commerce are commercial transactions (of which 
more will be said later). Unless otherwise provided by law or 
ordinance, the provisions of the Code apply to commercial 
transactions of public juridical persons (Art. 2). A bilateral 
juristic act may be a commercial transaction only in regard to 
one party thereto; but the provisions of the Commercial Code 
apply to both parties in regard to such a transaction (Art. 3). 

1 * SUB-SECTION 2. 

Traders. 

A trader (shb-nin) is a person who, in his own name, docs 
commercial transactions as a business (Art. 4). 
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A minor or married woman may also carry on business 
with the permission of the legal representative or husband (Civil 
Code , Arts. 6 and 15). The legal representative of an incapacita¬ 
ted person may carry on business on behalf of such incapacitated 
person with the consent of the family council. In any of these 
cases, it is always necessary to obtain registration of the fact 
(Arts. 5 and 7). In case a minor or married woman has been 
permitted to become a partner with unlimited liability in a 
partnership, he or she is treated as a person of full age in so far 
as the business of such partnership, is concerned (Art. 6). 

SUB-SECTION 3. 

Registration.* 

Matters which require registration under the Commercial 
Code arc scattered over the code. Registrations under the 
Civil Code can be set up absolutely against third persons 
whether acting in good faith or in bad faith ; but registrations 
under the Commercial Code arc governed by a totally different 
principle, for they merely authorize persons to presume that the 
facts registered must be known. . So, even after a registration 
has been made and published, the fact registered cannot be set 
up against a third person , if ho was ignorant thereof fei a just 
cause (Art. 12). A registration of the formation of a company 
constitutes the sole exception to the rule, for tlic formation of a 
company, when registered at the place of its principal office, can 
be set up against any and every third person (Art. 45). 

In case a registration conflicts with the publication, it is the 
registration that is to be followed as valid (Art. 14). 

Affairs relating to commercial registration ( shogyo toki) are 
placed in the charge of the Local Courts. The place where 
commercial registrations arc to be obtained is the place of the 
place of business of the party concerned or (if he has no place 


Vide special Chapter No. VII. on the subject of registrations. 
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of-business), of his domicile (Ait. 9 ct set/.; and Ijkv of 
•llu Constitution of the Courts of Justice, Art. J 5 ). 

SUB-SECTION 4- • 

: * v • ‘ •’ _ “ • Trade Names. \ 

. A trade name {shbgo) is a name which a trader employs 
for designating himself in connection with business. If r is 
desirable for business purposes that a trade name of good repute 
should be kept up as a permanency independent of the changes 
which may take place in the proprietors of the business establish¬ 
ment. Hence various provisions relating to trade names. 

Not only a company (which of course must have a name 
given to it simultaneously with its formation) but an individual 
trader may choose any trade name whatsoever, an individual 
trader being permitted to use even Iris own name as his trade 
name (Art. 16). But in the name of a company the word 
Gowei-kuaisha (ordinary |»rtncrship), Gbshi-kvaisha {limited 
partnershif), Kabushik-kvaisha (joint-stock company) or Kabu - 
skiki-gbshi-kvtiisha (joint-stock limited partnership) must l>c 
employed according to, and to indicate, the nature of the -com¬ 
pany (Art. 17). Nor may a trader other than a company use 
in his trade name a word calculated to suggest the existence of 
a company where there is none, a person acting contrary to this 
prohibition being liable to a fine of from five yen to fifty yen 
(Art 18). In ease a trade name has been registered, it has the 
effect of preventing another person from using the same or a 
similar trade name in the same city, town or village for the 
purpose of the same business (Arts. 19 and 20). A trade name 
can be assigned, and such assignment is of frequent occurrence, 
because a creditable trade name possesses a great business value 
(Arts. 21 and 22). ..... 

. The owner of a registered trade name has, against any 
violatcr thereof, (1) a right of action to demand the disconti¬ 
nuation of the aggressive, act and (2) a right of action for 
damages (Art. 20). 
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SUB-SECTION 5. 

Trade. Books. 

Trade books ( shdgyd-chobo ) arc books in which a trader 
enters his business dealings and accounts. A trader (with the 
exception of a petty trader*) is required to keep trade books 
and enter therein his daily dealings, etc. The books which 
traders in general are under a legal obligation to 1 keep are (i) 
a day book (j tikki-clid ), (2) an inventor y ^zaisan-mokurohi) 
and (3) a balance-sheet itais/aku-taishbhyo), (Art. 25 et seq.) 

SUB-SECTION 6 . 

. Trade Assistants, .. 

Trade assistants {s/rtgyo-shiyd'mn) \nc\udc (t) procurators,' 
(2) bantu and tfdai and (3) other assistants or employees. 

A procurator ( shihninin) possesses most extensive powers, 
inasmuch as he is authorized to do, in the place of the principal, 
all transactions in or out of Court relating to the principal's 
business) Art. 30, par. r). When a procurator is appointed, Or 
when his authority of representation is tcriViinatcd, the fact must' 
always be registered (Art. 31). No limitation upon his powei* 
of representation can be set up against third |>ersons acting in 
good faith (Art. 30, par. 3). Two or more procurators rhay* 
he caused to exercise p6\vcr of representation conjointly;. 
in such base an expression of intention made by‘ a‘ third pefson 
to one of the procurators takes effect as againit 'thfc principal 
(Art. 30 (2)). A procurator is under tlie hbligatirfh to refrain 
from doing commercial transactions on his oWriacBount or *6n' 
that' of a third person, or becoming a-partnerkvith unilniitrtl; 
liability in a company, without the permission of the’principal' 
(Art- 32 ). ’ . 

Bantu and tfdai are employees who have power to do all 

. • Whoever carries, on a commercial business with a capital pf less 
than-five hundred yen is S petty trader (ko-Mnin) (Imperial OrdinaWe No. 
271 <if.the year 1899). . - ' '*- ' ' 
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acts connected with natters of specific kinds, or specific natters 
only, relating to the principal’s business, which have been entrust¬ 
ed to them, while other assistants or employees have, as a rule, 
no power to do juristic acts on behalf of the principal (Arts. 33 
and 34). In short, the relations between the principal on the one 
hand, and procurators, banto and tedaion the other, are those of 
mandate as well as of hiring of services; while the relations of the 
principal to other assistants or employees are those of hiring o 
services, and nothing more. 

SUB-SECTION 7. 

Commercial Agents. 

A commercial agent {dairiskd) is a person who, without 
being an assistant, habitually acts on behalf of a particular trader 
(traders) as his (their) representative or intermediary in com¬ 
mercial transactions in such trader's (traders’) line of business 
(Art 36). Against performance of obligation arising in his 
favour in consequence of his having acted as a representative or 
intermediary in iommercial transactions, a commercial agent lias 
a right to retain things and value papers of which lie holds pos¬ 
session on account of the principal (Art. 41). A commercial 
agent is different from a trade assistant in (1) that lie carries on 
business in his own place of business, and (2) that lie defrays 
business expenses out of his own pocket. In short, the relations 
between a commercial agent and the principal arc founded 
entirely upon mandate and there is no element of luring of 
services in them. A commercial agent is uqdcr a legal obliga¬ 
tion to refrain from competing with the principal—that is to say, 
he is not bound to refrain from doing any and every business, 
but merely business of the same line as the principal's (Art. 38). 

SECTION 2. 

... -1 .. Companies. 

_ A company (fcuaisha) is a shadan * which is established for 





THE COMMERCIAL CODE. 


293 

the purpose of doing commercial transactions as a business ; but 
a shadan which is established for purposes of profit, though not 
doing commercial transactions as a business, is also considered 
as a company (Art. 42). In a material sense, a company makes 
it its object to carry on a common undertaking by uniting 
quantities of property. In this light, it is founded on the same 
basis as an association (kutniax) in the Civil Code ; but while a 
company is always a juridical person (Art. 44), an association 
(kutniai) never is. This involves considerable difference between 
Hie two forms of associations. A company cannot become a 
partner with unlimited liability in another company (partnership) 
(Art. 44 (2)). 

The companies under the Comnurcial Code are, as already 
indicated, of four classes-namely (1) ordinary partnerships, (2) 
limited partnerships, (3) joint-stock companies and (4) joint- 
stock limited partnerships. In so far as the law is not con¬ 
travened, a company may be freely organized—that is, without 
any charter or license from the authorities. The conditions for 
formation vary according to the kind of company. • But in any 
case, in order that the formation of a company may be set up 
against third persons, it is necessary that it should be registered 
at the place of its head office (Art. 45 ).' A company Is not 
permitted to make preparations for commencing business until 
after it has been registered at the place of its head office (Artr 
46). Registration is to be made within a fixed term: for 
example, the formation of an ordinary partnership must be re¬ 
gistered within two weeks from the day when the partnership 
contract has been made (Art. 51). If official permission is 
required in regard to a fact to be registered, the period for 
registration is computed from tlie time when the document ©f 
permission has been delivered (Art. 48 (2)). Should a company 
(ail to commence business within six months after it has been 
registered at the place of its principal office, the Court may/ 
either on the application of a Public Procurator or«of its-own 
motion, order its dissolution (Art. 4 7 )- The sam * tf V 
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company should do acts contrary to public welfare or to good 
morals (Art. 48). When companies arc consolidated, the making 
of the company contract and other acts relating to the formation 
of the riew company arc to be made conjointly by .the persons 
appointed by the several companies (Aft. 44 (3), par. 2). • 

,r. V . V SUB-SECTION. 1. • V*. 

Ordinary Partnerships. f 

, . An ordinary partnership (gomei-kwaisha) is a cpmpany 
which is composed exclusively of partners with unlimited liability, 
that Ls to say, persons who arc unlimitedly liable to third.pcrsons 
upon the partnership’s obligations. 

. An ordinary partnership comes into existence upon the 
making of a partnership contract, which instrument must contain 
certain particulars specified in the Code (Arts. 49 and 50). 

VlH Membership of an ordinary partnership Ls acquired (1) by 
participating in the organization thereof-*-that is, signing the 
partnership contract at the time of its organization, (2) by join¬ 
ing it subsequently to its formation, and (3) by having assigned, 
the interest of a partner. . v ... ‘ * * ‘ * 

Each partner Ls bound to make a contribution in the form 
of property, personal services and/or credit. Each partner ■must, 
also.refrain frpm doing, either on his own account or on that-of 
a third person, commercial transactions in the same line of busi¬ 
ness as the partnership, or becoming a partner with unlimited 
liability in another company engaged in the same line of business 
(Art. 60). A partner has (he right to participate in the distri¬ 
bution’of the partnership property, including (1) the right to 
participate in the distribution of profits (Art. 6 7), (2) the* right to 
obtain repayment of his interest in-the partnership (Art. 71) and 
(3) the right to participate in* the distribution of the remaining 
assets of the partnership when' dissolved (Art. 1 .85): Unless 
Otherwise provided in the partnership contract; each- partner lias 
the right, and it is also fys-duty/Xto conduct- the • affairs of (he 
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partnership (Art. 56). Unless particular partners have, -oither 
by. the partnership contract or by the consent of all the partners,- 
been designated to represent the partnership, each partner has 
po>yer • to-represent the partnership (Art. 61). Two or more 
partners, however, or a partner and a procurator may be requir¬ 
ed to represent .the partnership conjointly; in such ease, an 
expression of intention made by a third person to either one’ of 
them takes effect as against the partnership. (A rt. 61 (2) ), Part¬ 
ners'representing the partnership have power to do all acts in and 
out of Court relating to the business of the partnership (Art, 6 t)» 
The partnership is liable to pay compensation for damages done 
to third persons by its representative jartners in the performance 
of their duties., A partnership has a distinct personality as a 
juridical i>crson, and so the rights and duties of the partnership 
arc quite distinct from the rights and duties of the partners ; but 
founded as an ordinary partnership is on the. basis of. the per¬ 
sonal credit of the partners, it especially provided that whoiva 
l>artncrship’s obligations cannot be fully satisfied out ( 5 f the part¬ 
nership property, all partners arc jointly liable fortheir perfor¬ 
mance (Arts.. 63 and 64). . 

The membership of a partite h* terminated (1) when the 
partnership is dissolved, (2) when the whole of his interest.is as¬ 
signed or (3) when he withdraws from the partnership (Arts, 68-. 
70). . .• ; . .... • •• 

The capital of a jartnership is the sum-total of. the Contri¬ 
butions of the partners. The capital of a partnership should nb . 
be confounded with the jartnership property. The capital is of 
an abstract nature and it is always fixed except it is increased or 
reduced in conformity with the procedure for altering the part¬ 
nership contract; while the partnership property is concrete and- 
varies with the varying results of the operations of the concern 
and also with the fluctuation of prices, 

. • * An ordinary partnership is dissolved by the consent of all 
the partners or by the occurrence of one of the causes legally 
fixed ’(Art. 74), In ease a partnership is dissolved by any dausc 
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other than consolidation or bankruptcy, and yet the manner in 
which the partnership property is to be disposed of is not fixe 
by the consent of all the partners, a liquidation must take place 
(Art. 86 ). Even after its dissolution, a i»rtnership is deemed 
to continue in existence in so far as is necessary for the purpose 
of liquidation (Art. 84). Liquidation proceedings are fully pro¬ 
vided for in Arts. 87-99. 

An ordinary partnership can be converted into a limited 
partnership (l) by the consent of all the partners (Arts. 83 (2) 
and 83 (3) ), and (2) by admitting a partner (partners) with 
kknHed liability with the consent of all the partners (Art. 83 (4) )• 

. SUB-SECTlOtf 2. 

* Limited Partnerships. 

A limited partnership (gdshi-kwaisfta) is a company com¬ 
posed of partners with unlimited liability and partners with 
limited liability—that is, partners who arc liable on the partner¬ 
ship's obligations to the extent of their contributions only. In 
regard to the partnership, and also to third persons, partners 
with unlimited liability arc placed in almost the same position as 
the partners with unlimited liability in an ordinary partnership; 
and so it is provided that, except as otherwise provided, the pro¬ 
visions relating to ordinary partnerships apply mutatis mutandis 
to limited partnerships (Art. 105), the provisions special to limit¬ 
ed partnerships relating almost exclusively to partners with 
limited liability. 

The contribution of a partner with limited liability can be 
made only in money or other property (Art. 108), nor has he 
any power to conduct the affairs of the partnership or to re¬ 
present it (Art. 1x5); but at the same time he is not bound to 
refrain from competing in business with the partnership (Art.- 
113), and has the right to supervise the affairs of the partnership 
(Art. in). 

There are two causes for dissolution which are special to a 
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limited partnership, namely, (1) the termination of the member¬ 
ship of all the partners with unlimited liability, and (2) the termi¬ 
nation of the membership of all the |>artners with limited liability; 
but in the latter ease the partnership may, by the consent of all 
the partners with unlimited liability, be continued as an ordinary 
l»rtncrship (Art. 118). 

A limited partnerslu'p may also be converted into an ordi¬ 
nary partnership with the consent of all the partners, whether 
with unlimited liability or with limited liability (Art. 118 (2) ). 

SUB-SECTION 3. 

• Joint-stock Companies. 

A joint-stock company (kabushiki-kivais/a) is a company 
of which the capital is divided up into a number of sliares and 
of which the members arc liable upon the company’s obligations 
to the extent of the amount of the sliares held by them respec¬ 
tively (Art. 144). For the organization of a joint-stock com¬ 
pany, it is necessary that there should be at least seven promo¬ 
ters (Art. 119). When the promoters have made out a company 
contract and moveover have taken all the shares themselves, 
the company is thereby instantaneously formed (Arts. 120-123).. 
If, however, the promoters do not take upon themselves the 
whole of the sliares, then subscriptions to sliares must be invited 
(Art. 125). In this ease the company is formed upon the con¬ 
clusion of the general meeting for organization, which is to be 
held after all the shares have been taken and each subscriber 
has been required to make the first payment upon the shares 
(Arts. 129, 131 and 139). 

The shareholders must make contributions towards the 
capital of the company by making payment upon their respec¬ 
tive shares (Arts. 127 and 144). A company may sometimes 
find it necessary to increase or reduce its capital. An increase 
of capital can be effected only by an issue of new shares : an 
increase of capital by increasing the amount of each sliare is not 
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permitted by the Japanese law. A reduction of capital can be 
effected not only by an amortization of shares but (in so far 
as the provisions of the law are not contravened) by a reduction 
of the amount of each share. The company is under the obliga¬ 
tion to issue to the shareholders share-certificates—instruments, 
which serve to facilitate the transfer of shares and also to em¬ 
body the rights of shareholders. Each certificate must contain 
certain particulars legally reguired, and a serial number, and be 
signed by the directors (Art. 148). Share certificates arc issued 
cither to specific! creditors or to bearer (Art. 155). In order 
that a person holding share-certificates to bearer nay exercise 
his rights as a shareholder, it is necessary to dejxsit with the 
company such number of share-certificates as is necessary for 
the exercise of his rights (Art I $5 (2) ). 

: • ' The indispensable organs of a joint-stock company arc (1) 
the general meeting of shareholders (kahtMuU-sdkwai) (2) direc¬ 
tors ( lorhhimari-yaku) and (3) inspectors or auditors (kansa- 
yiiku). The general nice ting is an organ which expresses the will 
of the company and, standing above other organs, decides all 
important affairs of the company. A general nieeting may be 
cither ordinary or extraordinary. An ordinary general meeting 
is a general meeting which, either according to the company con¬ 
tract or to the provisions of law, must be held at a stated time, or 
times, annually (Art. 157). An extraordinary general meeting is 
specially convened in case of need (Art. 159). A general 
meeting is, as a rule, convened by the directors (Arts. 157 and 
159); but in certain cases it may be called by the inspectors or 
even by certain shareholders (Art. 182 and Art. 160, par 2). 
Each shareholder may, as a rule, exercise one vote for each 
share (Art. 162). Except as otherwise provided in the con>- 
pany contract or the law, resolutions in a general meeting arc 
passed by a majority vote of the shareholders present (Art. 161). 

The directors are an organ of the company for representing 
the company and conducting its affairs (Art 169 and 170). 
The directors arc elected by the general meeting of shareholders 
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from among the shareholders and there must be at least three of 
them (Art. 164 and 165). Their official term must not exceed 
three years ; but it may be exceptionally extended by the com¬ 
pany contract until the conclusion of the ordinary general meet¬ 
ing for the last term of distribution falling in the said official 
term (Ait. 166). When the functions of a director liavc 
terminated, if it happens that there is no longer the number of 
directors as required by tlie law or by the company contract, the 
Vetiring director, except in the case of bankruptcy or “ incompe¬ 
tence," has still rights and duties as a director until the newly 
appointed director assumes his duties (Art. 167 (2) ). . The 
relations between the company and directors are governed by 
the provisions relating to mandate (Ait. 164, 2); and the direc¬ 
tors are bound to refrain from doing, either on their own 
account, or on tliat of third persons, commercial transactions in 
the same line of business as the company, or becoming partners 
with unlimited liability in another company engaged in the same 
line of business (Art. 175). Nor may they do business with 
the company either on their own account or on that of third 
persons except with the consent of the inspectors (Art. 176). 

The inspectors or auditors arc also permanent organs whose 
function it is to supervise the directors in regard to the manage¬ 
ment of the company property and the conduct of its affairs. 
Like directors, they are also chosen by the general meeting of 
shareholders from among the shareholders (Art. 189), Tlic 
official term of an inspector must not be more than two years-; 
but it may be specially extended by the company contract until 
the conclusion of the ordinary general meeting for the last term 
of distribution falling in the said official term (Aits, and 180 and 
189). An inspector cannot at the same time be a director or 
procurator (Art. 184). 

The company must, each time it distributes profits, set aside 
at least one-twentieth of such profits as a reserve fund until the 
latter reaches one-fourth! of the capital (Art. 194, par 1). ' In 
case shares have been issued at a value higher than the face 
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value, the amount exceeding the face value must likewise be 
added to the reserve fund until the latter lias reached one-fourth 
of the capital (ditto, par. 2'. The company may distribute pro¬ 
fits only after losses have been made good and the said legal 
.reserve has been set aside (Art. 195); but in the case of a 
company the business to be carried on by which is of such 
nature that it cannot be commenced within two yea is from its 
organization, it may be provided by the company contract tliat 
a fixed interest (not exceeding 6 per cent, per annum) shall be 
paid to the shareholders until the commencement of the business 
operations (Art. 196)... 

. ’ .' The issue of debentures (sluisai) is a special form in which a 
joint-stock company is enabled to raise important loans from the 
general public. Debentures are obligations (debts) pure and 
simple of the company, that is, they have nothing to do with its 
capital. . The Code contains minute provisions as to the condi¬ 
tion for issuing debentures, the manner in which they are to be 
issued and so on (Art. 199 et uq.). . 

• ‘ The company contract can be altered only by a resolution 
of a general meeting of shareholders passed by a majority vote 
•of those present, who must be at least one half in number and 
value of all the shareholders (Art. 209, par. 1); but in case the 
said quorum is not present, the Code provides a special arrange¬ 
ment by which a resolution to alter the company contract cart be 
passed, inasmuch as it would involve no small inconvenience to 
the company always to insist on the presence of the said number 
of shareholders (Art. 209, pars. 2 and 3). To the latter rule, 
however, there arc two exceptions, namely,. (1) when the busi¬ 
ness for the carrying on of which the company has been formed 
is intended to be altered and (2) when, the company having 
issued preference shares, an alteration calculated to[bc prejudicial 
to the preference shareholders is to be made in the company 
contract.. The business for the carrying on of which the com¬ 
pany has been formed is fhe life and soul of the company, and so 
any alteration respecting it can be made only by virtue of a 
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majority vote of a general meeting at which are present at least 
one half in number and value of all the shareholders (Art. 209, 
pars. 1 and 4). In case a proposed alteration is prejudicial to 
the preference shareholders, such alteration must be approved 
not only by a general meeting of shareholders, but also by a 
general meeting of the preference shareholders (Art. 212). 

The increase or reduction of the capital is one of the most 
important alterations in the company contract, and so the 
Code contains special provisions under tint ’ head (Art. 
210 ft seq.). A company may issue preference shares (yusrn- 
kudu) only when its capital is increased (Art. 2 r 1). Pre¬ 
ference shareholders enjoy some special benefit over and above 
that enjoyed by ordinary shareholders. 

A joint-stock company is dissolved (Art. 221). 

(1) By the expiration of the time for which it was formed, 
or by any cause specified in the company contract; 

(2) If the business forming the object of the company has 
- been completely accomplished, or its accomplishment 

is impossible; 

(3) By the consolidation of the company ; 

(4) By the bankruptcy of the company ; 

■ ( 5 ) By order of the court; 

(6) By a resolution passed at a general meeting of share- 
, holders; 

(7) When the number of shareholders is reduced to less 

tlian seven. 

As in the case of an ordinary partnership, so in the case 
of a joint-stock company dissolved by any cause other than 
consolidation or bankruptcy, a liquidation must take place 
(Art. 226 ft seq.). 

SUB-SECTION 4. 

Joint-stock Limited Partnerships. 

A joint-stock limited partnership {kabushiki-gbshikwaisha) 
is a company which is composed of partners with unlimited 
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liability and shareholders (Art. 235), so that while it is a sort 
of limited partnersliip on the one hand, it is, on the other, 
closely akin to a joint-stock company. It is for this considera¬ 
tion that the Code provides that so far as partners with unlimited 
liability are concerned, the provisions relating to limited partner¬ 
ships apply mutatis mutandis to joint-stock limited partnerships, 
and, for the rest, the provisions relating to joint-stock companies 
apply mutatis mutandis to joint-stock limited partnerships, 
except as otherwise provided (Art. 236). 

The partners with unlimited liability must act as promoters 
and make out a partnership contract and invite subscriptions to 
the shares (Arts. 237 and 238). Though the partners with 
unlimited liabity arc entitled to attend the general meeting for 
organization, and also general meetings of shareholders and 
express opinions, tliey cannot exercise and vote therein, even 
though they have taken shares (Art. 240). In the case of a 
joint-stock limited partnersliip, it is not necessary to elect any 
directors, inasmuch as it has partners with unlimited -liability 
to conduct its affairs and represent it. 

In a joint-stock limited partnership, the partners with 
unlimited liability are on an equal footing with the general meet¬ 
ing of shareholders, and those partners with unlimited liability 
who are responsible for the conduct of its affairs are not 
necessarily bound by the resolutions of the general meeting of 
shareholders, for it is provided that for matters as to which in 
the case of a limited partnership the consent of all the partners 
is necessary, the consent of all the partners with unlimited 
liability is required in addition to a resolution of a general 
meeting of shareholders (Art. 244). Such being the relations 
between the sliareholders and the partners with unlimited liabil¬ 
ity, the inspectors arc required to see to the resolutions passed 
at the general meeting of shareholders being carried into effect 
by the partners with unlimited liability (Art. 245). In case the 
membership of all the partners with 'unlimited liability is 
terminated, the partnership is necessarily dissolved ; but for the 
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sake of convenience the remaining shareholders arc permitted to 
continue the concern as a joint-stock company (Art. 246). 

SUB-SECTION 5- 

Foreign Companies 

When foreign companies {gwitikoku-A'wais/a) have no 
places of business in Japan but confine themselves merely to 
entering into transactions there, they cannot of course be 
governed by stringent rules. But in case of those foreign 
companies which have head or branch offices in Japan, it is 
obviously necessary that they should be subjected to sufficient 
control. Thus, when a foreign company has set up a branch 
office in Japan, it must be registered according to the Japanese 
law ; and, so long as such registration is not made, third persons 
may disregard or deny the existence of such company (Art. 
257). A company which has its principal office in Japan, or 
which makes it its principal object to carry on business in Japan 
must, even though it has l>ccn formed in a foreign country, 
comply with the same provisions as a company formed in Japan : 
no matter what formalities may have been observed abroad, 
these count for nothing in Japan (Art. 258). 

When the representative of a foreign company which has 
set up a branch office in Japan has, in the conduct of its affairs, 
done an act contrary to public welfare or to good morals, the 
court may order such office to be closed (Art. 260). 

SECTION 3. 

Commercial Transactions. 

SUB-SECTION 1. 

General Provisions. 

The provisions relating to commercial transactions ( shb-kdi) 
arc the most important of all the provisions of the Commercial 
Code , inasmuch as they constitute the foundation of the whole 


304 


THE COMMERCIAL CODE. 


framework of the Code. As to what arc “ commercial transac¬ 
tions,” however, the Code docs not furnish a general definition, 
but enumerates acts which arc to be regarded as commercial 
transactions. Commercial transactions as enumerated in the 
Code nay be classified into (i) objective commercial transac¬ 
tions,—that is, acts which arc commercial transactions in 
themselves by whomsoever they may be done, and (2) subjective 
commercial transactions, that is, acts which arc commercial 
transactions only when done by a trader as a business. 

(1) The following are objective commercial transactions 
(Art. 263):— 

1. Transactions whose object is either the acquisition for 

value of movables, immovables or " value-papers ” with 
the intention of disposing of them for profit, or the dis¬ 
posal of the movables, immovables or " value-papers " 
thus acquired; 

2. Contracts for the supplying of movables or “ value- 

papers ” to be acquired from othcre, and transactions 
for acquiring such things for value in order to perform 
such contracts; 

3. Transactions on Exchange ; 

4. Transactions relating to bills and transactions relating to 

commercial instruments of credit other than bills. 

(2) The following are subjective commercial transactions 
(Art. 264):— 

1. Transactions whose object is either the acquisition for 

value or the hiring of movables or immovables with 
the intention of letting them, or the letting of things 
thus acquired or hired ; 

2. Transactions relating to the manufacture or working up 

of things for other persons : 

3. Transactions relating to the supplying of electricity or 

gas; 

4 - Transactions relating to carriage ; 
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5. Transactions of contractors for the execution of works 

or the furnishing of labour ; 

6. Transactions relating to publishing, printing or photo¬ 

graphing; . 

7. Business of a place for entertaining guests ; 

8. Money changing and other banking business ; 

9. Insurance; 

10. Reception of deposits ; 

11. Transactions relating to brokerage or intermediation ; . 

12. Assuming representation in commercial transactions. 

These two classes of commercial transactions may be 

considered as principal commercial transactions in contradis¬ 
tinction to accessory commercial transactions—transactions 
which arc made by a trader for the puqjoses of his business (Art. 
265, par. 1). There arc also transactions which arc presumed 
to be commercial transactions : the transactions of a trader are 
presumed to be made for purposes of his business (Art. 265, 
par. 2); but, in their essential nature, such transactions arc to be 
classed with accessory commercial transactions. 

Essential as credit and despatch arc in commercial matters, 
there arc not a few provisions which constitute exceptions to the 
general rules laid down in the Civil Code. Thus, there arc 
special provisions about (1) representation (Arts. 266-268), (2) 
the formation of a contract (Arts. 269*272), (3) obligations 
borne by two or more debtors (Art. 273), (4) the remuneration 
for transactions (Arts. 274-275), (5) the legal rate of interest 
(Art. 276), (6) the performance of an obligation (Arts. 278-2.8’3), 
(7) pledges (Art. 277), (8) lien (Art. 284) and (9) prescription 
(Art 285). 

SUB-SECTION 2. 

Sale. 

The Commercial Code also contains special provisions relative 
to sale and purchase. Sale and purchase are the most 
important of commercial transactions, so much so that in former 
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days they were confounded with commercial transactions. But 
sale and purchase are not confined to commercial natters* 
so, ‘minute provisions are now made about them in the Civil 
Code, while some special provisions arc included in the Commer¬ 
cial Code with a view to simplify and facilitate dealings. The 
provisions which arc found under the heading of sale in the 
Code arc (i) the remedy for the seller when the buyer refuses, 
or is unable, to accept the thing sold (in this case the seller nay 
deposit it, or sell it at public auction, as a rule, after giving 
notice to the buyer to accept it within a reasonable fixed term 
(Art. 286), (a) the termination of a contract of sale by operation 
of law in case the object of the sale can be accomplished only 
by performance at or within a certain time and a party suffers 
such time to elapse without performing (Art 28;); (3) the 
duty of the buyer immediately to examine the thing sold in 
case of a sale between traders (Art. 288) and (4) the duty of the 
buyer to safe-keep the thing bought even when the contract is 
rescinded (Art. 289). 

SUB-SECTION 3. 

Current Account. 

A contract of current account ( kogo-teisan ) is where two 
traders or a trader and a person other than a trader who arc in 
regular business relations with each other agree that the whole 
amount of the obligations arising from transactions between 
them within a determinate period shall be set off and the balance 
paid (Art. 291). 

As to any single obligation put into current account, 
performance cannot of course be claimed within the said 
determinate period, nor does prescription run against it. Even 
upon the expiration of the said period, the total amount of 
obligations in favour of one party is set against the total amount 
of obligations in favour of the other, the balance only being paid 
by whichever party is in debt, and so payment cannot be 
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claimed in regard to any separate obligation. When the parties 
have acknowledged an account containing all the separate 
obligations existing against each other, the balance payable is 
then and there confirmed ; and no objection can be made as to 
a single item, except on the ground of a mistake or omission 
(Art 294). Founded upon the mutual confidence of the parties 
as is a contract of current account, each party is enabled to 
terminate it at any time, should he find it unsafe or undesirable 
to continue the relation any longer (Art. 296'. 

SUB-SFCTION 3. 

Anonymous Association. 

Anonymous association (tohimei-lumai) is a contract 
under which one of the parties makes a contribution (always in 
money or other property) for the business of the other, and the 
other divides with him the profits arising from such business 
(Art. 297). Though an anonymous association is thus founded 
on the same principle and economic basis as a limited partner¬ 
ship, one is entirely different from the other in point of legal 
nature. Anonymous association is a sort of contract of associa¬ 
tion and a contract, too, which comes into existence instantly 
upon the agreement of the parties. The party who furnishes a 
contribution is called the “anonymous or sleeping member” 
( tokumei-kumiai-in ), who may be a trader or a person other than 
a trader, a person of full age or otherwise, or even a juridical 
person. When several persons become anonymous members by 
several acts, so many independent contracts of anonymous 
association are formed between them and the other party, who 
is called the “ active member ” (eigy Z-sha), while no relation 
whatever is formed among the anonymous members themselves. 

The active member must always be a trader: he is the 
independent proprietor of the bussincss which he carries on : he 
does not carry it on on behalf of the association. 

The contribution of the anonymous member becomes the 
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property of the active member; and the anonymous member 
lias no rights and duties vis-a-vis third persons with respect to 
the transactions of the active member, except when he has 
agreed that his family or full name be used in the trade name of 
the active member, or that his trade name be used as the trade 
name of the active member, in which case he is jointly liable 
with the latter on all obligations formed after the commence¬ 
ment of such use (Arts. 298 and 299). The active member is 
bound to employ the contribution nude by the anonymous 
member only for the purposes contractually fixed. The 
anonymous member has neither the right nor the duty to 
conduct or participate in the business operations for which he 
has nude a contribution; he has only the right to exercise 
supervision over the same (Art. 304). 

The association is terminated (1) when the business form¬ 
ing the object of the association lias been completely accom¬ 
plished or its accomplishment is found impossible, (2) by the 
death of the active member or by his being adjudged “ incom¬ 
petent ” or (3) by the bankruptcy of cither party (Art. 302). 
It can also be terminated by either party for any unavoidable 
cause (Art. 301, par. 2). Upon the termination of tlic contract, 
the active member must return to the anonymous member the 
amount of his contribution or the remainder tliereof, if it has 
been reduced by losses (Ait. 303). 

SUB-SECTION 5. 


A broker {nnkadachi-nin) is a person who makes it his 
business to negotiate commercial transactions as an intermediary 
between other persons (Art. 305). In that he acts merely as an 
Intermediary and does not enter into commercial transactions in 
his own name, a broker differs from a commercial agent and also 
from*'a commission agent, and so a broker-is. as a rule. 
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not entitled to receive, on behalf of either party, payment, etc. 
under a transaction negotiated by himself (Art. 306). 

As to the duties of a broker, the Code provides (i) that 
he must, until the transaction is completed, keep samples deliver¬ 
ed to him (Art. 307), (2) that he must make notes of 
each transaction and deliver a copy thereof to each party 
(Ait. 308), (3) that he must also make entries in his day 
book about each transaction and furnish cither party with a 
copy thereof, if required (Art 309) mid (4) that if he has not 
communicated the name of either party to the other, he is liable 
to perform to the latter (Art. 311). A broker may claim a 
commission which each j>arty is bound to pay in equal propor¬ 
tion, as he serves the interests of both alike (Art. 312). 

SUB-SECTION 6. 

Commission Agency. 

A commission agent ( toiya ), like a forwarding agent (to be 
discussed in the following sub-section) docs " transactions relat¬ 
ing to intermediation " (toritsugi ni fava/t-sunt kot) • which arc a 
class of subjective commercial transactions. A commission 
agent is a person who undertakes, as a business, the sale or 
purchase of goods in his own name on account of others (Art. 
313). By sales or purchases effected by him on account of 
others, a commission agent acquires rights and assumes duties 
himself towards the other party : the mandator acquires or as¬ 
sumes no rights or duties wliatsoevcr towards the other party 
in the transactions. If the other party docs not perform his 
obligation under a sale or purchase effected by a commission 
agent, the latter is bound to perform in his place towards the 
mandator (Ait. 315). As a rule, a commission agent effects 
sales and purchases in his own name with third persons for the 
other parties ; but, on certain conditions, he may himself be the 
buyer, or seller and so deal directly with the mandator (Art. 
317 ). 
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A person who undertakes, as a business, transactions other 
than sales and purchases in his own name on account of others 
is a quasi-commission agent. The provisions relating to com¬ 
mission agents apply wu tat is mutandis to quasi-commission 
agents (Art. 320). 


* SUB-SECTION 7. 

Forwarding Ac fats. 

A forwarding agent (nuso-toriatsukai-niri) is a person who 
undertakes, as a business, the forwarding of goods in his own 
name (Art. 321, par. 1). The transactions of a forwarding 
agent are of the same legal nature as those of a commission 
agent, though they arc different in substance. It is therefore 
ruled tliat unless othewise provided, the provisions relating to 
commission agents apply mutatis mutandis to forwarding agents 
(Art. 321, par 2). 

A forwarding agent is saddled with a graver responsibility 
than other classes of mandatories, for "he is not relieved from 
liability for damages in respect to loss or damage to, or delay in, 
delivery of the goods, unless lie proves tliat lie and his em¬ 
ployees liavc not failed to use due care as to the receipt, delivery 
and safe-keeping of the goods, to the choice of carriers or other 
forwarding agents, and to the carriage of the goods (Art. 322). 
In other words, there is a presumption against him which must 
be rebutted by proof. 

In case several persons are successively concerned in the 
forwarding of goods, each subsequent agent is bound to exercise 
the rights of the prior agents in their place (Art 325, 1). If a 
subsequent agent has made payment to an agent prior to him, 
the former acquires the rights of the latter (Art. 325, 2). The 
same applies when a forwarding agent has paid to a carrier 
(Art. 320). 

Unless otherwise stipulated, a forwarding agent may him¬ 
self undertake the carriage of the goods ; in such case he has 
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the same rights and duties as a carrier. When a forwarding 
agent lias, at the mandator’s request, made out a way-bill, he is 
considered to have undertaken the carriage of the goods himself. 

(Art. 327). 

SUB-SECTION S. 

Carriage. 

The term “ carriage ” {huso) in its wider sense denotes the 
transportation of goods or passengers from one place to another. 
Carriage thus includes (1) carriage of goods and (2) carriage of 
[>asscngcrs. Carriage may also be classified into (1) carriage by 
land and (2) carriage by sea, according to whether it is done 
by land or sea. But while carriage by sea will be dealt with in 
a later section, carriage in the sense of this sub section is confined 
to carriage by land, which includes not only carriage by land 
but carriage on lakes or rivers or in ports or bays (Art. 331). 

1. Carriage of Goods. 

The subject-matter of carriage of goods is all kinds of 
movables. A consignor of gootjs must, if required, furnish the 
carrier with a letter of advice {unsdfo), while the carrier must, 
if required, furnish the consignor with a way-bill (kiuawotsu- 
hikikaeshb). Both letter of advice and way-bill must be made 
out in fulfilment of the conditions legally prescribed (Arts. 332 
and 333). If a way-bill has been made out, the relations be¬ 
tween the carrier and the holder of the bill arc determined ex¬ 
clusively by the tenor of the bill (Art. 334). In ease a way-bill 
has been made out, the goods can be disposed of only by means 
of such bill (Art.334 (2)). A way-bill can be indorsed (Art. 
334 (3))* The delivery of a way-bill has the same effect as the 
physical delivery of the goods themselves in regard to the rights 
exercised in the goods (Art. 335). 

A carrier is not relieved from liability for damages in 
respect to loss or damage to, or delay in delivery of, the goods, 
unless he proves that he, the forwarding agent, or his or the 
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agent’s employees or otlicr persons employed in tlic carriage, 
have not failed to exercise due care as to the receipt, delivery, 
safe-keeping and carriage of the goods (Art 337). In ease 
several carriers undertake the carriage of goods successively, 
they arc jointly and severally liable for damages arising from 
the loss or damage to, or delay in delivery of, the goods (Art. 
339).. Wliat may be regarded as an exception to these rtiles 
governing the liability of a carrier, is the provision running to 
the effect that if the consignor ot specie, “ value-papers," or 
otlicr valuable articles has not made a clear declaration of the 
nature and value thereof, the carrier is not liable for any damage 
done to them (Art. 338). 

' On the arrival of the goods at the place of their destination, 
the consignee acquires tlic right of the consignor; and when 
the consignee has taken delivery of the goods, he is bound to 
pay tlic freight and other expenses to tlic carrier (Art. 343). 

2. Carriage 0/ Passengers. 

A carrier of passengers, too, is not relieved from liability 
for damages, ifnless he proves that he and his employees have 
not failed to use due care as to the carriage (Art. 350). 

As regards a passenger's luggage which lias been delivered 
to the carrier, the latter is under the same liability as a carrier 
of goods, even when he has not received a scpaiatc freight for 
it (Art. 351). But as to luggage which lias not been delivered, 
the carrier is liable for damages only when lie or his em¬ 
ployees have been faulty or negligent (Art. 352). 

‘ SUB-SECTION 9. 

DErosiT. 

What a deposit ( kitaku ) is lias already been explained under 
the chapter devoted to the Civil Code. But deposits under the 
Commercial Code involve the depositary in greater liability than 
those under the Civil Code. The most important of deposits 
under the Commercial Code arc those made with warehousemen. 
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A warehouseman {sdko-eigyusha) is a jierson who under¬ 
takes, as a business, the safe keeping of goods entrusted by others 
to his care (Art. 357). A warehouseman must, if required by 
the depositor, furnish the latter with a warehouse instrument 
which may consist of either (1) a warehouse receipt (adoukari -- 
shaken) and instrument of pledge ( sflicJiiire-si token) or (2) a ware¬ 
house warrant {sOka-shukm) only (Arts. 358 and 383 (2), ). 
The warehouse receipt is employed for the assignment of the 
goods, while the instrument of pledge is employed for obtaining 
monetary accommodation on the security of the goods. The 
double instrument plan is adopted as a rule. The provisions 
relating to warehouse receipts apply correspondingly to ware¬ 
house warrants (Art. 383 (2), 2). 

A warehouse instrument resembles a way-bill in that when 
a warehouse instrument has been issued, the disposal of the 
goods can be effected only by means of such instrument (Art. 
365) and that the return of the goods can be demanded only on 
the surrender of the said instrument (Art. 379). 

A warehouseman is exempted’from damages in respect to 
the loss of, or damage to, the goods only if he proves that he 
and his employees have not failed to use due care as to their 
safe-keeping (Art. 376). Unless the period of storage is con¬ 
tractually fixed, a warehouseman—except ■ for an unavoidable 
cause—may not return the goods before six months have 
elapsed from the day when they were brought into the ware¬ 
house (Art. 378). A warehouseman is of course entitled to 
demand charges for storage, etc., but such demand can be made 
only at the time when thp goods arc taken out of the warehouse 
(Art. 377 )- 

SUB-SECTION 10. 

Insurance.- 

For the purposes of the Code, insurance {/token) may be 
classified (1) into ordinaiy insurance and mutual insurance, 
(2) into insurance against loss and insurance on life or (3) into 
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insurance on land and marine insurance. Mutual insurance 
(sogorftoken) which i$ insurance effected among the members of 
an association specially organized for the purpose does not entaij 
commercial transactions, and so the provisions respecting it are 
not included in the Commercial Code. 

(i) Insurance against lu>ss. 

A contract of insurance against loss ( songai-hoken ) is where 
oik party (the insurer or underwriter) agrees to indemnify a loss 
which is liable to arise from a certain contingent event, and the 
other party (the insurance contractor) agrees to pay a remunera¬ 
tion (premium) therefor (Art. 384). The party who is to receive 
an indemnification on the occurrence of loss is the insured 
( hihokerrsha). The insurance contractor ( [hokxu-keiyakusla ]) 
and the insured arc usually one and the same person but not 
necessarily and always so (Art. 401). The interest to which 
damage is done on the occurrence of a certain contingent event is 
the “insurable interest " {hihoken-rieki) (as it is technically called). 
The elements of an insurance contract arc, therefore, (x) the 
parties (including the insurer or underwriter, the insurance con¬ 
tractor and the insured), (2) the insurable interest, (3) risk (a 
certain contingent event), f4) indemnification of loss and (5) 
premium (hokenryb). 

The sum insured (Jiokenkin) must not exceed the value of 
the insurable interest (Arts. 388-389). If a part of the insurable 
interest is insured, the liability of the insurer (underwriter) is 
determined by the ratio which the sum insured bears to the 
value of the insurable interest (Art. 391). 

An insurer (underwriter) is not liable for loss caused by war or 
civil commotion, by the nature of, or defects in, the subject of the 
insurance, by its natural waste or by bad faith or gross 
negligence on the part of the insurance contractor or the insured 
(Arts. 395 and 396). When an insurance contract is wholly or 
partly invalid, the whole or a part (as the case may be) of the 
premium paid may be required to be returned, provided always 
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that the insurance contractor and the insured acted in'good 
faith and without gross negligence (Art. 399). If, at the time of 
making the contract, the insurance contractor, by Ixid faith or 
gross negligence, failed to disclose material facts or made false' 
statements in regard to material facts, the insurer (underwriter) 
may rescind the contract; but such rescission takes effect only 
for the future (Arts. 399 (2) and (3) ). The insurer (under¬ 
writer) must, if required by the insurance contractor, issue an 
insurance policy ( hoken-shbken) which must contain certain 
particulars specified in the law (Art. 403). 

Insurance against loss is, according to the nature of the 
risks involved, classified into (1) insurance against fire, (2) insur¬ 
ance on carriage, and so on. The Code contains special pro¬ 
visions as to insurance against fire (kwasai-koken) (Art. 419 tf. 
srq.) and insurance on carriage {umb-hoken){K rt. 423 et seq.). As 
to marine insurance (kaijd-I/oken), provisions arc contained in the 
Jiook on Commerce by Sea. The loss indemnifiable by the 
insurer (underwriter) under a marine insurance contract includes 
all kinds of losses liable to arise from causes connected with 
the voyage (Art. 653). 

The feature which cliaractcrizes marine insurance is the 
arrangement of abandonment (ifn). Abandonment is an ex¬ 
pression of intention by the insured to transfer to the insurer 
( underwriter) whatever remains of the insurable interest, on 
condition of the whole of the sum insured being paid, in case 
the subject of the insurance is legally regarded as having been 
totally lost, the cases where the subject of the insurance is 
legally regarded as having been totally lost (constructive total 
loss) being limitatively enumerated in the law (Art. 671). 

By abandonment, the insured is entitled to obtain full * 
payment of the sum insured, while the insurer (underwriter) 
acquires (by subrogation) all the rights of the insured in the 
subject of the insurance (Art. 677). 

(2) Insurance on Life. 

Opinions differ as to the legal nature of life insurance 
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(seimei-hokm), there even being persons who hold that it is not 
insurance pure and simple. According to the Japanese law, 
however, a contract of life insurance is where one party agrees 
to pay a certain sum of money (the sum insured) dependent on 
the life or death of the other party or a third person, and the 
other party agrees to pay him a remuneration (premium) there¬ 
for (Art. 427). Thus, life insurance differs from insurance 
against loss in (1) that the payment for which the contract is 
made is made dependent on the life or death of a person and 
(2) that the insurer (underwriter) agrees to pay a fixed sum. 

Besides the insurer (underwriter), the insurance contractor 
and the insured, a life insurance contract may specify the name 
of a person who is to receive the sum insured (beneficiary).* 
Insurance against loss being a contract for indemnification o 
loss, the person who is to receive tire sum insured is always the 
insured or another person who lias obtained assignment of the 
insurable interest from the insured ; but insurance on life being 
a contract for payment of a sum, there can be a person who is 
to receive the sum insured apart from the insured. For the 
making of a contract of insurance wherein it is stipulated that the 
sum insured is to be paid upon the death of another person, the 
consent of such other person is required unless the insured is the 
person who is to receive the sum insured (Art. 428, par. 1). 
The consent of the insured must also be obtained for the 
assignment of the rights arising from a contract of insurance 
(ditto, par. 2). The same applies when, the insurance contractor 
and the insured being identical, the person who is to receive the 
sum insured assigns Ills right, or when, the insured—who Is 
also the person who is to receive the sum insured—having 
'assigned his right to another person, the latter assigns the same 
right to a third person (ditto, par. 3). 

When the person who is to receive the sum insured is a. 
third person, such third person enjoys, by operation of law, the 
benefit of the contract of insurance, and his rights are confirmed 
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once and for all, if the insurance contractor dies without expres¬ 
sing any different intention (Art. 42S (2) ). If, the person who 
is to receive the sum insured is a third person, and such person 
dies before the insured, the insurance contractor may designate 
another person who is to receive the sum insured; and if, in 
such case, the insurance contractor dies without making such 
designation, the heir of the person who was originally fixed as 
the person who is to receive the sum insured succeeds to the 
latter’s position as beneficiary (Art. 428 (3)). When the 
insurance contractor, after making the contract, designates the 
person who is to receive the sum insured or changes such 
designation, the insurer (underwriter) must lac notified of the 
fact (Art. 428 (4)). If, at the time of making the insurance 
contract, the insurance contractor or the insured failed, by bad 
faith or gross negligence, to disclose material facts, or. made 
false statements in regard to material facts, the insurer (under- 
writer) may rescind the contract unless he knew, or by 
negligence did not know, such facts ; but this right of rescission 
is extinguished by prescription, if not exercised within one. 
month from the time when the insurer (underwriter) obtained 
knowledge of tlie ground of rescission, or within five years from- 
the time of making the contract (Art. 429)* 

A person may at once be the insurance contractor and the 
insured and/or the person who is to receive the sum insured, 
such being of frequent occurrence in case of endowment insur¬ 
ance ( ydvo-luken ). 

(1) If the death of the insured occurs in consequence of 
suicide, or of a duel, or any other criminal act, or by the execu¬ 
tion of capital punishment, (2) if the death of the insured is wil¬ 
fully occasioned by the person who is to receive the sqm insur¬ 
ed, (3). if the insurance contractor has wilfully occasioned the 
death of the insured, the insurer (underwriter) is not bound to 
pay the sum insured ; but in the cases mentioned in (1) and (2), 
the insurer (underwriter) is under an obligation to pay back to 
the insurance contractor the sum accumulated on account of 
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the insured—that is, a certain part of the premium received 
from the insurance contractor which the insurer (underwriter) is 
legally bound to put aside as reserve against payment of the sum 
insured (Art, 431). 

Besides the above, the greater part of the provisions rela¬ 
ting to insurance against loss apply vmtatis mutandis to life 
insurance (Art. 433). 

SECTION 4. 

Bills. 

The “ bills " (fegnlj) within the meaning of tlic Japanese 
law arc of three kinds, namely, (1) bills of cxclrangc, (2) pro¬ 
missory notes and (3) cheques. 

By a bill of excliange, and also by a clicquc, the drawer 
orders the drawee to pay a certain sum of money to the holder; 
while, by a promissory note, the maker promises to himself pay 
a certain sum of money to tire holder. Bills of excliange and 
promissory notes are called “instruments of credit” (shinyu 
shaken )—that is, they are drawn or made for the purpose of 
circulation, but cheques arc “ instruments for payment ” (shiJia- 
rai slwkeri) and not for circulation. 

A few remarks on the nature of rights upon a bill here 
may not be out of place. 

In the first place, rights upon a bill should be carefully 
distinguished from rights under the law of bills. Rights on a 
bill are rights which are immediately called into existence by 
acts done upon a bill and which satisfy the conditions legally 
instituted, but rights under the law of bills are rights which arc 
recognized by that law. Thus, a claim for payment, claim for 
security, and claim for recourse, are rights upon a bill, while a 
claim for the surrender of a bill (Art. 441), the holder’s claim 
for recourse after the extinction of an obligation upon a bill by 
prescription (Art. 444), etc., etc. are rights under the law of bills. 

For the formation of rights on a bill, it is necessary (1) that 
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a document known as a bill be made, and (2) that such document 
fulfil the conditions legally specified. 

Tlvc features which characterize a right on a bill are :— 

(1) That a right on a bill is an obligation which need not 
rest upon any cause or ground ; and so when a bill 
has once come into existence, the holder may exercise 
his right upon it without any regard to the cause for 
which it has been drawn or made ; 

(2) That a right upon a bill is an instrumental right— 
that is, a right the scope of which is determined entirely 
and exclusively by the wording of the instrument 
(Art. 435 ); 

(3) That a right upon a bill is unilateral—that is, by the 
acquisition of a bill, a person acquires the right simply 
and without incurring any liability whatsoever ; 

(4) That a right upon a bill is independent—that is, a 

person who has done an act on a bill by putting his 
signature thereon really and actually is absolutely lia¬ 
ble on the bill, no matter whether other acts on the 
same bill are void or voidable. Thus, a person who 
has put his signature upon a forged or altered bill is 
liable according to the tenor of such forged or altered 
bill (Art. 437); and even if an obligation of an incapa¬ 
citated person upon a bill has been rescinded, that 
docs not affect the other rights and duties upon the 
bill (Art. 438). ’ ' 

An act upon a bill can also be done through a representa¬ 
tive ; but representation in such acts is governed by a different 
principle from representation in ordinary commercial transac¬ 
tions. It is always necessary for a representative to state on the 
bill the fact that he is acting on behalf of somebody else (the 
principal); otherwise, the act is regarded as having been done 
on account of the representative himself, and the principal incurs 
no liability under the instrument (Art. 436). 

As already referred to, a right upon a bill is an instru- 
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mental claim—that is, a person who has put his signature on a 
bill is liable thereon according to the tenor thereof. It is there¬ 
fore essential that the particulars to be inserted in a bill should 
be rigorously limited. Thus, it is provided that " even if mat¬ 
ters not provided in the Book of Bills arc inserted in a bill, they 
have no effect under the bill ” (Art 439 ), while at the same time 
it is prescribed that a debtor on a bill cannot set up>gainst a 
person who makes a claim under the bill any defence not pro¬ 
vided in the Book of Bills (except such a defence as can be set 
up directly against such claimant) (Art. 440). 

SUB-SECTION 1. 

Bills of Exchange. 

Bills of exchange {kazeasc-Uga/a) arc the most important 
of bills; and so minute provisions are first made relative to them 
and the greater part of them are applied mutatis mutandis to 
the other kinds of bills—promissory notes and cheques. 

A bill of exchange is an order to another person for the 
payment of a fixed sum to a third person and so it involves at 
least three participants, namely, (1) the drawee {furidashi-nin ), 
(2) the payee (1 uketori-nin ) and (3) the drawee {shiliaraimin'). 

r. . Drawing ( furidashi ).—Besides the signature of the 
drawer, a bill of exchange must contain the following particulars 
(lacking any of which the instrument does not take effect as a 
bill of exchange) (Art. 445 ) 

1. Words designating the instrument to be a bill of ex¬ 

change; 

2. A sum certain; 

3. The full name or the-trade name of the drawee ; 

4. The full name or the trade name of the payee: but in 

case the sum payable thereon is thirty yen or more, a 
bill of exchange may be drawn payable to bearer 
(Art. 449); the drawer may also insert in the bill, 
- . together with the full name or the trade name of the 
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payee, a; provision that the holder shall be entitled to 
payment, in which case the bill has the same effect as 
one drawn payable to bearer (Art. 449 ( 2 ))» 

$. An absolute order to pay; 

6. The date of drawing ; 

7. A day certain of maturity ; but in case this [articular is 

not specified in the bill, it is then payable at sight (Art. 

450 ; 

8. The place of payment: if the place of payment is not 

mentioned in the bill, the place added to the name of 
the drawee (supposing that there is such an additional 
statement) is the place of payment 

While the particulars above enumerated must always be 
inserted in a bill of exchange, the drawer may insert in the bill 
the name of a " referee in ease of need ” ( yobi shiharai-mn) 
against the possibility of the drawee s refusing to accept the bill 
(Art 448) and also the name of a person who is to make pay¬ 
ment on behalf of the drawee ( shiharai-lmitdsha) (Art. 453). 
He may further specify in the bill at what particular place in the 
place of payment the bill is to be paid (Art. 454). 

2. Indorsement {umgnki). —A bill can, as a rule, be trans¬ 
ferred by indorsement (Art 455 )- B y indorsement, the holder 
(1) guarantees the payment of the bill and (2) transfers it to the 
indorsee {jiiuragaki-nin) . Rut the drawer may make in the bill 
an additional provision forbidding indorsement (Art. 455). An 
indorser (uragaki-mn) may also insert an additional statement 
forbidding further indorsement; but in this, case it has not the 
effect of preventing further indorsements, its effect being confined 
to exempting such indorser from all liability under the bill to¬ 
wards the parties subsequent to his indorsee (Art. 460). 
Indorsement is also an act upon a bill, and the indorser thereby 
incurs liabilities under the bill to the parties subsequent to him. 
Indorsement is made cither by (1) writing the full name or the 
trade name of the indorsee and the date of the indorsement on 
the bill, a copy thereof or an allonge, and putting the indorser’s 
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signature thereon (“name” indorsement) or (2) putting the 
indorser's signature only on the bill, a copy thereof or an allonge 
(blank indorsement); in case a bill has been indorsed in the 
latter simpler manner, further transfers may be made by mere 
delivery of the bill (Art. 457). 

Intended as a bill is to be paid on the day of maturity, it is 
hardly necessary to point out that its circulation should end 
before the day of maturity. In ease, therefore, a bill is indorsed 
after the expiration of the period for making a protest for non¬ 
payment—that is, after the two days next following the day of 
maturity, the indorsee acquires only the rights of his indorser— 
that is, those defences which the debtor under the bill might 
have set up against the particular indorser may also be set up 
kgainst the indorsee (Art. 462). 

• ‘ In order that a holder of an indorsed bill may exercise his 
right, it is necessary that the bill should contain an unbroken 
scries of indorsements ; in this connection, a cancelled indorse¬ 
ment being considered as not having been written (Art. 464). 

A debtor on a bill, that is, the drawer, the acceptor, or an 
indorser nay again obtain transfer of the bill by indorsement: 
such indorsenjent is called “ inverse indorsement" ( modori- 
uragaki) (A rt 4 5 6). A. holder nay also by indorsement give 
a mandate to collect the bill (collection indorsement: toritate- 
inin-uragaki) (Art. 463). 

3. Acceptance {kikiuke). —Acceptance is an act by which 
the drawee expresses to the holder his intention to pay in due 
time the sum due on the bill. So' long as he does not accept, 
the drawee is under no liability whatsoever under the bill, his 
name having been n>entioncd in the bill at the option of the 
drawer who may be a total stranger to him. Acceptance is 
also usually made by putting the drawee’s signature on the bill 
(Art. 468), For acceptance, the holder must present the bill to 
the drawee (Art. 465). This is what is called “ presentation for 
acceptance ” (kikiuke no tame ni suru teifi). In the case of a 
bill payable on a fixed day after sight, the holder must present 
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it to the drawee for acceptance within one year from its date 
(Alt. 466). But in the case of any other bill, it is at the option 
of the holder whether lie will present it for acceptance or no. 
It may be presented for payment at once without presenting it 
for acceptance first—that is, if he is willing to forego his claim 
for security against the prior parties. 

By acceptance of the bill, the drawee becomes bound to 
pay the amount of the bill as the principal debtor on the instru¬ 
ment (Art. 470). Acceptance must be simple and absolute. 
Acceptance which is not simple and absolute—that is, which is 
subject to a condition or limitation (except limitation of accept¬ 
ance to a part of the sum specified on the bill) is legally r egard- 
cd as acceptance refused (Ait. 469)- 

4. Claim for security (tampo seikyu). —This, and also the 
claim for recourse (to be discussed later on), are rights against 
the prior parties on the bill. When the drawee does not accept 
the bill (Art. 474), and (2) when the acceptor has been adjudged 
bankrupt and yet does not give proper security (Art. 480), the 
holder may require any of the prior parties to give him proper 
security for the amount payable on the bill and expenses. The 
prior parties on a bill are the drawer and indorsers who have 
done acts on the bill by putting their signatures thereon 
prior to the holder. 

In order to claim security,' it is necessary for the holder 
to have the bill protested for non-acceptance (Art. 475). An 
indorser against whom a claim for security has been made, and' 
who has given security accordingly, may himself claim security 
against any party prior to him (Art. 476). A party against 
whom a claim for security has been made must, without 
delay, give proper security on the surrender of the protest foi' 
non-acceptance, or deposit a proper sum of money with a' 
Public Deposit Office instead (Art. 477): 

• When a prior party, other than chic immediately prior to 
the holder, has given security or made a deposit according to 
. the foregoing provision, it is deemed to have been done for the- 



324 


THE COMMERCIAL CODE. 


l>enefit of, and against, all parties subsequent to him (Art. 478). 
Security loses its effect, and any deposit made in lieu of security 
may be reclaimed (Art. 479) : — 

1. Upon a subsequent absolute acceptance ; 

2. Upon payment of the amount of the bill and expenses ; 

3. If the person who gave the security or made the depo- 

sit, or a party prior to him, lias made payment on 
recourse ; 

4. If tlie rights under the bill Iiavc been extinguished by 

prescription or by a deficiency in formalities; 

5. If, within one year from the day of maturity, recourse 

for payment has not been taken against the person 
who has given the security or made the deposit. 

5. Payment {shiharni ).—In order to obtain payment of a 
bill,, tlie holder must present the instrument to the drawee, 
acceptor or person who is to make payment on behalf of the. 
diawee. This presentation for payment must be made on the 
day of maturity or within the two days next following. The 
holder of a bill of exclunge payable at sight must present it for 
jxiymcnt within 011c year from its date, on pain of forfeiting his. 
claim for recourse against the prior parties (Art. 482). Payment, 
however, need not be nude except on the surrender of the 
bill (Art. 483). The holder nay not refuse even part payment 
(Art 484. par 1). In case of part payment, the holder must 
make a note of it on the bill and also make a signed transcript 
thereof and deliver the same to the payer (ditto, par. 2). If 
payment of the bill has not been claimed, the acceptor may, 
after the expiration of the period for making a protest for non- 
payment— that is, subsequent to tlie two days next following 
the day of maturity—free himself from liis liability by deposit¬ 
ing the amount of the bill (Art. 485), otherwise he (the acceptor) 
remains liable for three years after the day of maturity. 

6. Claim for recourse (shdiru.'em-seikyv ).—This is a right by 
virtue of which, in case the drawee docs not pay the bill, the 
holder may cause any prior party to perform his obligation as 
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guarantor. In order to exercise this right, it is necessary for 
the holder (1) to present the bill for payment on the day of 
maturity or within the two days next following, and (2) to have 
the bill protested for non-payment within the same period 
(in case payment has not been made); if the holder should omit 
to take these measures, he loses his rights under the bill against 
the prior parties (Ait. 487). An indorser against whom a claim 
for recourse has been made must, on the day when he has 
received notice of such claim or within the two days next fol 
lowing, give notice of the fact to the party immediately prior to 
him (Art. 48S). If such notice has been given to a prior party 
who is not the party immediately prior to him, the holder or 
indorser is bound to make good damages thereby . done to the 
parties subsequent to such party and also forfeits his claim for 
recoursc for the interest and expenses in so far as those parties 
are concerned (Art. 488 (2)). 

If mention is made on the bill of any person who is to 
make payment on behalf of the drawee (acceptor), the holder 
must of course claim payment first from such person, and, when 
the latter fails to pay, the holder must have the bill protested 
for non-payment; otherwise he will lose his rights under the 
bill against the acceptor also (Art. 490). 

The holder may take recourse for (1) the sum due on the 
bill together with legal interest thereon from the day of maturity, 
and (2) the fees for the protest and other expenses (Art. 491 ); 
while an indorser who Ivas paid on recourse may himself take 
recourse for (1) the sum paid by him together with legal interest 
thereon from the day of payment, and (2) all expenses incurred 
by him (Art. 492). 

In order to claim recourse, the holder of a bill of exchange 
may draw another bill of exchange upon any party prior to 
him. This is what is called an “ inverse " bill {modori-tegata ). 
(Aits. 493 and,494). 

7. Suretyship {Jioslib ).—Technically speaking, suretyship 
on a bill is of two kinds, namely, (1) open suretyship and (2) 
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covert or hidden suretyship. Covert or hidden suretyship is 
where a person who Is really intended to be surety Is caused 
to become a debtor on the bill as drawer, indorser or acceptor. 
Suretyship implies a lack of credit on the part of the principal 
debtor and the feet that any debtor on a bill stands in need of a 
surety may tend to lessen the credit of the bill itself. It "is in 
order to remove this apprehension that resort is had to covert 
or hidden suretyship. In view of the law of bills, however, 
covert suretyship is not suretyship in the strict sense of the 
term. 

* In order to be a regular surety for an obligation under a 
bill, a person must put his signature as such on the bill, a copy 
thereof, or an allonge. Suretyship upon a bill may be not only 
for the obligation of the acceptor but also for that of the drawer 
or an indorser. When a person thus becomes surety for a debtor 
under a bill, he thereby undertakes the same liability as the 
principal debtor and tliis even when the obligation of the princi¬ 
pal debtor is invalid (Art 497). A surety who has performed 
his obligation as such acquires the rights which the holder had 
against the principal debtor and the rights which the principal 
debtor would have against the prior parties (Art. 499). 

8. Intervention (sanha ).—When a third person steps into 
the relations of a bill in order to prevent the holder from ex¬ 
ercising his claim for security or claim for recourse, when the 
bill is not accepted or paid, this is called intervention. Inter¬ 
vention may be either (r) acceptance for honour or (2) pay¬ 
ment for honor, as it is made for the honour of a particular 
debtor under a bill. Intervention may be made (1) by a referee 
in case of need, (2) by a third person other than a referee in 
case of need, or (3) even by a debtor under the bill who may 
intervene in the interest of a prior party. It goes without saying 
that intervention, too, must be made by putting one's signature 
upon the bill. .• : . • 

(l) Acceptance for honour ( tanka-hikiiike ).—Acceptance 
for honour is where, the drawee of a bill having refused to 
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accept it, a third person accepts it in order to prevent the holder 
from exercising his claim for security ; it is an expression of 
intention to jay the amount of the bill when the drawee docs 
not pay it on the day of maturity. The holder may refuse an 
acceptance for honour from a person other than a referee in case 
of need (Art. 501). If several persons offer to accept for 
honour, the holder may, at his option, decide which of them is to 
be allowed to accept (Art 502). Unlike payment for honour, 
acceptance for honour docs not terminate the rights of the 
holder, but merely prevents him from claiming security from 
the prior parties ; and so who is to be acceptor fof honour is a 
matter of vital importance to the holder. Hence the above 
provisions. An acceptor for honour is bound to pay the amount 
of the bill and expenses to the parties subsequent to the |>arty 
for whom he has accepted (Art. 505), while on the other hand 
the holder and the parties subsequent to the party for whom 
acceptance for honour has been made lose their claim for secu¬ 
rity (Ait 506), and the party for whom acceptance for honour 
has been made may claim security from the parties prior to 
him (Art. 507). 

(2) Payment for honour {sanka-sliharat). —Payment for 
honour is payment of a bill which is made by an acceptor for 
honour, a referee in ease of need, or any other third person, 
when the drawee fails to pay. The holder cannot refuse 
payment even from a person other than a referee in case of need 
or other than an acceptor for honour (Art. 509). If several 
persons offer to pay for honour, the holder must accept that 
person’s payment by which the greatest number of persons arc 
discharged from liability (Art. 510). By payment for honour, 
the holder loses his rights upon the bill and the payer acquires 
the rights of the holder against (1) the acceptor, (2) the person 
for whose honour lie has paid and (3) the parties prior to such 
person (Art. 513). ‘ 

9. Protest {kyozetsu-shdsho) .—A protest is a formal instru¬ 
ment for proving that a certain act which is necessary for the 
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preservation of a right under a bill has been done. There are 
various kinds of protests, the most important of which, 
however, are (i) protest for non-acceptance and (2) protest for 
non-payment, to which frequent reference has already been 
made. It is a general principle in the law of bills that where 
there is no protest, there is no right against the prior parties. 
But against a debtor under a bill who has waived protest, it is a 
matter of course that the holder does not lose his rights under 
the bill, even though he omits to have it protested (Art. 489). 
A protest is made out by a notary or bailiff at the request of 
the holder (Art. 514), and must be drawn up in conformity 
with the conditions legally required (Art. 5 1 5 el se< b\ 

10. Parts {fuka/ion ) and Copies { tohon ) of a Bill of Ex¬ 
change .—To provide against the loss of a bill on the way to the 
drawee for acceptance, and also to enable the holder to obtain 
monetary accommodation while the bill is sent away for ac¬ 
ceptance, it is legally permitted to draw a bill in parts or to 
make copies thereof. 

(1) Parts .—When required by the holder, the drawer 
must make parts of the bill and deliver them to the holder after 
having caused all the indorsers to indorse them (Art. 518). 
Each part is then legally effective as a complete bill; but as 
they all represent the rights and duties under one and the same 
bill, they must not circulate as bills each independent of another, 
so, in each part of a bill, the fact of its being a part must be 
indicated ; otherwise, the several parts are legally regarded as 
so many independent bills (Art. 519). But each of the several 
parts having the same validity as the original bill, acceptance 
or payment may be claimed by any of them; and when pay¬ 
ment is made on the surrender of one of them, all the other parts 
lose their effect, except the one on which acceptance is made 
(Art. 520), the last clause being added for the protection of a 
person who has acquired such part in good faith. 

(2) Copies .—The holder of a bill of exchange may make 
copies thereof. On copies, however, persons can do acts only 
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as indorsers or sureties; and the rights upon the bill cannot 
be exercised by means of a copy except against those who have' 
put their signatures thereon as sureties or indorsers. This is why 
it is provided that the indorsements, etc. transcribed from the 
original bill must be so marked that they can be distinguished 
from the indorsements, etc, to be newly made on the copy. 
(Art. 522). 

SUB-SECTION 2. 

Promissory Notes. 

A promissory note ( yakusoku tegata) is a bill by. which 
the maker himself promises to pay a sum certain, instead of 
ordering another person to do so, as in the ease of a bill of . 
exchange—in other words, the maker himself becomes the 
principal debtor under the bill simultaneously with its making. 
In this respect, promissory notes must necessarily be governed by 
rules ^different from those governing bills of exchange. But the 
two are akin to each other in many other respects, and so. the 
greater part of the provisions for bills of exchange apply 
mutatis mutandis to promissory notes. The only details which 
need mention here as special to promissory notes arc what arc 
suggested by the difference above referred to. Thus, the 
particulars to be inserted in a promissory note arc different; in 
addition to the signature of the maker, it must contain (Art. 
525 ):— 

1. VVords designating the instrument to be a promissory 
. note; 

2. A sum certain ; 

3. The full name or the trade name of the payee ; 

4. An absolute promise to pay ; 

5. The date of making; •, 

6. A day certain of maturity ; 

7. The place where it is made. 

It is not absolutely necessary to name in.a promissory note 
the place where it is to be paid, since it is provided that in the 
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absence of such mention, the place when it is made is deemed 
the place of payment (Art. 5 26 )* 

In consequence of there being no drawee, there is no 
acceptance in the case of a promissory note, the result being 
that those provisions relating to bills of exchange which concern 
acceptance, acceptance for honour, and claim for security, do 
not apply to promissory notes. 

Nor is it necessary to present a promissory note for ac¬ 
ceptance, as in the case of a bill of exchange ; and its circulation 
never being hindered by such presentation, neither parts nor 
copies are recognized in the case of a promissory note. 

SUB-SECTION 3 - 
.4, Cheques. 

Like a bill of exchange, a cheque (Jcogiltc) has also a 
drawee who is required to pay, as well as a drawer and payee. 
Cheques are drawn, however, for an entirely different economic 
purpose from bills of exchange; they arc not drawn for the 
purpose of circulation but in lieu of cash payment. For this 
reason a cheque is always payable at sight (Art. 532) and its 
terra of circulation is very short: it must be presented for 
payment within ten days from its date (Art. 533 )- Payable as 
it is at sight, it is not necessary to insert therein a day certain of 
maturity. The particulars to be inserted in a cheque arc as 
follows (Art. 530):— 

1. Words designating the instrument to be a cheque ; 

2. A sum certain ; 

3. The full name or the trade name of the drawee ; 

4. The full name or the trade name of the payee, or a 

statement that the cheque is payable to bearer ; 

5. An absolute order to pay ; 

6. The date of drawing ; 

7. The place of payment. 

In order to draw cheques, it is necessary that there should 
6rst be an agreement respecting the drawing thereof. If a 
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drawer draws a cheque in excess of the amount up to which the 
drawee may be required to pay in accordance with such 
agreement, he is liable to a fine of from five yen to one thousand 
yen (Art. 536). • 

In the case of a crossed cheque {osen-kogille) —that is,-a 
cheque on the face of which two parallel lines are drawn and 
the word “ bank ” or some other equivalent word is written 
between them by the drawer or holder—the drawee may pay 
only to a bank (Art. 535). 

To cheques, too, the greater part of the provisions relating 
to bills of exchange apply umtatis mutandis (Art. 537). 

SECTION 5. 

Commerce by Sea. a.. 

Laws and ordinances relating to maritime matters are 
collectively known as “ marine law ” (kaiAo), which may be 
classified into (1) intcrnationl marine law, (2) public marine law 
and (3) private marine law. The most important part of 
private marine law is that which concerns commercial matters. 
In this way, the following provisions governing commerce 
by sea constitute part o'f the commercial law, while at the same 
time they form a part of marine law. 

The Rook of Commerce by Sea in the Commercial Code 
deals with (1) ships and ship-owners, (2) mariners, (3) carriage 
by sea, (4) sea damage (average), (5) salvage, (6) marine insur¬ 
ance and (7) ship's creditors. Of these, we have already briefly 
touched on marine insurance when dealing with commercial 
transactions. 

SUBSECTION 1. 

Ships and Shipowners. 

The word “ ship " {sempahu) within the meaning of the 
Connnttcial Code is confined to those vessels which are used in 
navigation at sea for the purpose of-doing commercial trans- 
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•actions, and the terra does not include small vessels dr vessels 
which arc wholly or mainly moved by oars (Ait. 538). 

. . • Ships are, of course, movables; but seeing that their nature 
is very different to that of ordinary movables, both in size and 
in value,.they are specially treated by the law ; and in several 
instances they are governed by the same rules as immovables. 
Thus, (1) a transfer of the ownership of a ship must be registered 
•in order that it may be set up against third persons (Art. 541): 
(2) a registered ship may be mortgaged (Art. 686); arid (3) 
•compulsory execution against commercial ships is governed by 
the provisions refeting to compulsory execution against immova¬ 
bles {Code of Civil Procedure, Art. 717). 

Each ship must have a name and be of a particular nation¬ 
ality. The standards by which the nationality of a ship is 
determined vary considerably ; but the Japanese- Ships fjnv 
(Art. 1) provides restrictions only in regard to the owners. . 

A shipowner must obtain registration of his ship and have 
a ship's certificate of nationality issued to him ; but this is a con¬ 
dition for 1 he'exercise of the rights appertaining to a Japanese 
ship, and not a condition for making a ship a Japanese one (Art. 
540 and Ships Ijkv, Ait. 1). . . 

The rights of a Japanese ship are (1) the right to hoist the 
national flag of Japan {Ships Art. 2), (2) the right to carry 

on a coasting trade in Japan and to call at ports not open to 
foreign trade {ditto. Art. 3), (3) special rights, under the fjntt 
for the Encouragement of Navigation, etc. . 

In case the ownership of a vessel is assigned landing 
a voyage, it is, for the sake of convenience, specially laid 
down that (unless otherwise provided by special agreement) 
the profits and losses of the voyage accrue to the assignee (Art. 
542 ). 

Owing to the greatness of her value, a ship is often jointly 
•owned by a large number of persons. In such a case, all acts 
of utilization are decided upon by a majority vote on the basis 
•of their respective interests (Art. 546); while in regard to acts of 
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disposal, the consent of all the co-owners must be obtained. In 
case it is resolved to undertake a new voyage or to make ex-' 
tensive repairs to the ship, any dissentient co-owner may require 
the others to buy his interest at a reasonable price (Art. 548). 
The co-owners must appoint a ship’s husband {semfaku-kivanri- 
nin) to do certain acts for them in regard to the ship (Art. 552). 
If, in consequence of the transfer of the interest of a coowner to 
an alien, or of his loss of Japanese nationality, the ship would 
lose her Japanese nationality, the other co-owners may purchase 
such interest at a reasonable price, or apply to the Court arid 
have it sold at public auction ; in case a ship owned by a part¬ 
nership would lose her Japanese nationality localise of one of 
the partners assigning his interest to an alien, the other partners 
have likewise a right to buy such interest in preference over 
others (Art. 555). 

SUB-SECTION 2’ 

. • Mariners. 

The word “ marinas " (kai-in) is a term which covers the 
entire crew of a ship and includes (1) the master and (2) sea¬ 
men—a word which applies to the whole crew of a ship with 
exception of the master. 

(1) The Master {seneho). 

In order to become a master, a person must possess certain 
legal qualifications. * 1 ' 

As to the legal relation between master and owner, this 
is a topic of much discussion ; but it would appear that it is to bt* 
regarded as based on the hiring of services and representation. 
But as he is situated in a position differing considerably from 
that of an ordinary employee or representative, a master is 
invested with authority of an extensive nature. Thus, as an 
employee of the shipowner, the master renders services in vari¬ 
ous ways ; while, as the representative of. the same, he Iras (1) 
authority to do, outside the ship's home port, all acts in or out 
of court relating to the voyage (Art. $66) antI ( 2 ) authorityto 
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mortgage the ship, borrow money, pledge the whole or a part 
of the cargo, or even sell it at public auction, should such course 
•be deemed necessary for the purpose of paying the costs of re¬ 
pairs to the ship, salvage money, or other expenses required for 
the prosecution of tlie voyage (Art. 568). The shipowner may, 
of course, impose a limitation on the master s right of represen¬ 
tation ; but such limitation cannot be set up against third persons 
acting in good faith (Art. 567). 

Besides, the master is legally authorized to inflict discipli- 
. nary .punishment upon seamen for the maintenance of order on 
board {Law Concerning Seamen, Art. 36 et seq.) and to res¬ 
train the freedom of passengers {ditto. Art. 43). 

While the master is furnished with such an extensive 
authority, he is, on the other liand, saddled with very grave 
responsibilities indeed. The more important of these arc-(i) 
that from the time of loading the goods and of the embarkment 
of the passengers until the discharge of the goods and landing 
of the passengers, he may not leave the ship (Art. 563) ; (2) that 
lie must, before starting on a voyage, inspect the ship so as to 
ascertain whether sire is seaworthy or otherwise (Art. 561) ; (3) 
that he must keep on board certain specified papers (Art. 562) ; 
(4) that he must not freely deviate from tlie route first fixed (Art. 
564;; (5) that he must, during the voyage, take such measures 
in regard to the cargo as arc for the best advantage of all the 
parties concerned (Art. 565) I (6) that he is not relieved from 
liability for damage done by seamen in tlie performance of their 
duties unless he proves that he has not failed to exercise due 
supeivision (Art. 559); (7) that lie is also liable for damage 
done to the owner, charterer, shipper, etc. unless lie proves that 
he has not failed to use due care in the performance of his duties 
(Art. 558); and (8) that lie must report to dfe shipowner on all 
important circumstances relating to the voyage (Art. 573 )- 


(2) Seamen {sen-in ). 

The word “ seamen ” is a term which comprehends the 
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entire crew of a ship other than the master—from high-class sea¬ 
men such as mates, engineers and doctors to low-class seamen 
such as sailors, stokers and cooks. The provisions of the Code 
relative to seamen have for their object the protection of seamen, 
especially, those of the lower grades. 

Seamen arc usually engaged by the master and it is hardly 
necessary to say that the relation between the shipowner and 
seamen is that of hiring of services. After the formalities of hir¬ 
ing have been duly completed, a seaman must go on board at 
the time appointed by the master and enter upon his duties (Art. 
576). He is entitled to his maintenance during the time of his 
service .(Art. 577). Further, should a seaman during the term 
of his service fall sick, or be injured, without any misconduct or 
grave fault on his part, he may claim from the shipowner the 
costs of medical treatment and attendance for a period 
not exceeding three months (Art. 578). In addition to the 
general rules governing the hiring of services, there are 
special provisions governing the relation between seamen and 
master, according to which in certain cases either the master or 
a seaman may rescind the contract, and there arc certain 
eases where the contract is terminated by operation of 
law (Ait. 581 ct set].). In ease a seaman is discharged 
during a voyage, he is, under certain circumstances, entitled 
to be sent back to the port where he was hired. • If a change 
of owners takes place during a voyage, the rights and duties 
of a seaman under his contract with the old owner continues for 
and against the new owner—an exceptional provision for the 
mutual convenience of the parties concerned (Art. 584 and Civil 
Code, Art. 625). 

SUH-SKCTION 3 - 

Carriage nv Ska. 

Carriage by sea (koijo huso), too, is provided for under two 
} lca j s _(i) carriage of goods and (2) carriage of passengers. 

(1) Carriage of goods .—Carriage of goods by sea must 
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necessarily be conducted by a ship ; and this is done under a 
contract of carriage, the subject of which may be either specific 
goods or the whole or a part of a ship. When specific goods 
are the subject of the contract, the relation involved is very 
simple indeed and needs no explanation. But when the whole 
or a part of a ship is its subject, the contract is somewhat akin 
to a contract of hiring of a ship. In Japanese law, however, the 
chartering of a ship ( ydsen) is dealt with as a relation entirely 
different from the hiring of a ship (setnpaku no clintois/aku). 
Under a contract of hiring, the owner transfers the ship entirely 
to the possession of the hirer, and the latter is enabled to use it 
at his discretion; but under a contract of chartering,, though 
the charterer is enabled to use the whole or a part (as the case 
nay be) of the ship, yet the possession of the ship and the right 
of management over it are retained by the owner during the 
whole time. 

As carriage by sea is necessarily effected by means of a 
ship, the carrier in this ease is, as a rule, a shipowner. In the 
ease of a hired ship, however, it is a matter of course that the 
hirer should be the carrier. 

The shipowner must effect carriage by the ship specified jn 
tlvc. agreement, and must also warrant the fact of her being 
seaworthy at the time of her sailing (Art. ’ 59 »)* The shipowner 
cannot relieve himself from liability for damage caused by his 
Own fault, or by the bad faith or gross fault of a mariner or any 
other person employed, or by the unscaworthiness of the ship 
(Art. 592). The more important of other special provisions for 
carriage by sea arc concerning (1) the time for loading, (2) the 
time for discharging, (3) the causes for rescission or termination 
(by operation of law) of a contract of carriage and (4) the 
freight. To a certain extent, the provisions relating to carriage 
of goods by land apply mutatis mutandis to carriage of goods 
by sea (Art. 619). 

What corresponds in carriage by sea to a way-bill to be 
issued by a carrier by land is a " bill of lading ” {seuka-shoken), 
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which is, when required by a charterer or shipper, made out 
and delivered by the master or by a person acting in his place 
(Ait. 620 and 621). A bill of lading, too, is a formal instru¬ 
ment (Art. 622) and possesses the same effect as a way-bill 
(Art. 629). 

In ease a billl of lading has been made out, the master is 
bound to deliver the cargo to the holder of such bill. If a bill 
of lading has been drawn in several parts, the master at the port 
of discharge cannot refuse to deliver the goods even to the 
holder of one of them; but outside the port of discharge, he 
must not deliver them except on the surrender of all the parts 
(Arts. 624 and 625). In ease two or more holders of a bill of 
lading (drawn in several parts) demand delivery of the goods 
simultaneously, the master must, without delay, deposit the 
goods with a Public Deposit Office and give notice thereof to 
each of the claimants (Art. 626). 

(2) Carriage of passengers .—In the ease of carriage of 
passengers, it is a rule to issue tickets to passengers as proof of 
contracts of carriage having been made and formed. Such tickets 
may be issued to bearer or otherwise. A ticket issued to a per¬ 
son named therein cannot be transferred to another (Art. 630). 

During the voyage, the passengers are maintained at the 
charge of the shipowner (Art. 631); and if the ship is to be 
repaired during the voyage, the master must also, during the 
time such repairs are being effected, supply the passengers with 
proper lodging and maintenance (Art. 636). 

With the exception of these and other special provisions re¬ 
lating to the rescission of the: contract, the freight, and the ship¬ 
owner's liability as to passengers’ luggage, the general rules laid 
down in connection with carriage of passengers by land apply 
mutatis mutandis to the carriage of passengers by sea (Art. 639). 

SUB-SECTION 4. 

Ska Damage (Average). 

Damage to a ship or cargo while at sea is collectively 
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known as “ sea damage ” (kaisou ); and this is classified into (i) 
isolated sea damage and (2) common sea damage (general 
average). Isolated sea damage is damage caused by an accident 
or mishap, while common sea damage (general average) denotes 
the loss and expenses arising from a disposition made by the 
master in regard to the ship and/or cargo in order to save both 
from a common danger (Ait. 641). Isolated sea damage us, 
of course, to be borne by the owner of the thing damaged or 
lost, and it is not necessary for the Commercial Code to make 
any special provisions in regard to it. As to common sea 
damage (general average), however, it is to be borne by the 
persons interested according to the proportion of the value of 
the ship and/or cargo thereby saved, one half of the freight and 

the amount of damage forming the common sea damage (Art. 
642). But the liability of each person bound to contribute to 
common sea damage (general average) is always limited to the 
value of his remaining property (on which such liability falls) at 
the time when it arrives or is delivered (Art. 644) 

If, after common sea damage (general average) lias been 
made good by the contributions of the persons interested, the 

whole or a part of the ship and/or cargo sacrificed is recovered 

by tlie owner, the latter must refund what lias been received by 
way of compensation, after deducting the salvage money and 
depreciation arising from partial loss or damage (Art 649}. 

Expenses which are necessitated because of the ship's being 
detained by vis major, either in the port of departure or in 
the course of her voyage, arc not common sea damage (general 
average; in the strict sense of the term; but in that they arc 
likewise expenses incurred for the common advantage of ship 
and cargo, they arc technically called quasi common sea damage 
(quasi general average), and it is legally required that the parties 
interested contribute towards the payment of sucli expenses in 
the same manner as in common sea damage (general average) 

(Art. 652). 

As to the incidence of damage arising from a collision of 
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ships, this is a most important question which frequently pre¬ 
sents itself for solution. On this head, however, the Japanese 
Commercial Code contains only one article which deals with the 
case where a collision being caused by the fault of manners of 
both ships, it cannot be ascertained which ship was most in 
fault. In such a case, it is provided that the damage is to be 
borne by the owners of both ships in equal proportion (Art. 650). 

SUB-SECTION 5. 

Salvage {kainan-kyujo). 

A person who, without any legal obligation to do so, has 
saved a ship or the whole or a part of the cargo in case of 
distress at sea, is entitled to demand salvage money (kyujoryo). 
A salvor, however, may claim no salvage money (1) if he has 
caused the distress by bad faith or gross negligence, (2) if he 
has effected the salvage notwithstanding salvage Iiaving been 
declined for a just cause or (3) if he has concealed things saved 
or arbitrarily disposed of them (Art. 652 (11)). A claim for 
salvage money is extinguished by prescription on the ex¬ 
piration of one year from the time when the salvage was 
effected (Art. 652 (16)). The manner in ' which sal¬ 
vage money is determined, the manner in which it is distributed 
when salvage has been effected conjointly by two or more 
persons, etc. are minutely provided in Arts. 652 (3) to 652 (15). 

SUB-SECTION 6. 

Ship’s Creditors. 

The provisions of the Commercial Code under the heading 
“ Ship's Creditors ” deal chiefly with the classes of obligations 
which are protected by special preferential rights, the rank of 
such preferential rights among themselves, and also with regard 
to other preferential rights, and the causes for which such 
preferential rights arc extinguished (Art. 680 ft seq). A 
registered ship can lx- mortgaged in accordance with the pro¬ 
visions relating to mortgages of immovables (Art. 686); but it 
cannot be pledged (Art. 688). 
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CHAPTER 7. 

REGISTRATION {toki). 

For the purpose of giving notice to all the world of certain 
relations and titles, and thus preventing mistakes and complica¬ 
tions, the Japanese law provides for a system of public recording 
which appears to work fairly smoothly in practice. The regis¬ 
tration of real estate is governed by the Real Estate Registra¬ 
tion Law {PUdosan Tdki-H 6 )\ Law No. 24 of the year 1899, 
while the registration of other civil and commercial matters are 
governed by the provisions of the Law Concerning lhocedure in 
Non-contentious Matters (Hishb-jiken Tetsuzuki-Ho), Law No. 
14 of the year 1898, and ancillary laws including Procedure for 
the Handling of Commercial Registration (Shbgyb-tbki To/i- 
atsukai Tetsuenki), Ordinance No.- 13 of the Department of 
Justice, 1899, etc. 


SECTION 1. 

Registration- of Reai. Estate ( fudbsan toki). 

SUB-SECTION 1. 

Introductory. 

1. Registration of real estate means registration of impor¬ 
tant matters, relating to rights over immovables, in certain 
registers kept in the Local Court having jurisdiction over the 
place where such immovables are situated, which registrations 
arc usually made on the application of the party (or parties) 
concerned), but sometimes at the request of a public office. 

2. Effect of registrations. —The effect of registrations varies 
according to class, but, generally speaking, (1) a registration 
serves as evidence of the right registered and (2) the acquisition 
or loss of, or alteration in, a right in real estate can only be set 
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up against third persons (irrespective of whether they arc acting 
in good or bad faith) when registered ( Civil Code, Art. 177). 

3. Frinci/les involved in the system of registration. —Accord¬ 
ing to one principle, registration is a condition for the acquisition 
or loss of, or alteration in, a real estate; while, according to 
another, the acquisition or loss of, or alteration in, a real right 
in real estate takes effect from the mere expression of intention 
of the parties so far as the parties are concerned, but it cannot - 
be set up against third persons unless registered. The Japanese 
law acts on the latter principle {Civil Code, Art. 176 and 177). 
Butin order that a registration may be valid, against third 
persons it is essential that it should be founded upon a legal 
title. When it is not founded on a legal title, even though a 
third person enters into a transaction with the person entitled on 
the face of the Register, under the mistaken belief that he is 
really the person entitled, such third person acquires no right as 
the result of the transaction exec]*, of course, a claim fen- 
damages. 

SUB-SECTION 2. 

General Provisions. 

1. Rights and matters which arc registrable. —Registration 
must be made of the creation, preservation, transfer, restriction 
of disposal, or extinction, of any of the following rights in real 
estate—viz.—(1) ownership, (2) superficies, (3) emphyteusis, 
(4) servitudes, (5) preferential rights, ;(6) pledges, (7) mortgages 
and (8) leases {Registration Law, Art. 1). 

2. Classes of registrations. —Registrations include (1) de¬ 
finite registrations and (2) preparatory registrations. Definite 
registrations {hon-lohi) arc registrations of facts completed, and 
which are made in order to attain the proper and essential object 
of registration. They comprise (a) registrations proper, (h) re¬ 
gistrations of rectification, (e) registrations of cancellation and 
(d) registrations of restoration (that is, registrations by 'which 
registrations once cancelled arc brought into existence again). 
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Preparatory registrations (jumbi tdl'i) arc made by way of pre- 
paration for definite registrations, and also for the purpose of 
securing a prior rank for the latter. They comprise ( a ) provi¬ 
sional registrations and ( b) warning (preliminary) registrations. 

A provisional registration (lari tol'i) (Art. 2) is made :— 

1. When definitive registration cannot be obtained because 

of the non-fulfilment of a formal condition, as when 
the person bound to make registration does not per- 
' form his duty, or a document which ought to be 
annexed to the application is wanting ; 

2. When it is desired to preserve a claim relating to the 

creation, transfer, alteration or termination of owner¬ 
ship or any other light above enumerated in real 
estate, as when it is promised that a certain lot of land 
si all be sold at a certain future date. When a pro¬ 
visional registration has Ijccn made, the rank of the 
definitive registration is governed by the rank of tlu* 
provisional registration (Art. 7, 2). 

A warning (preliminary) registration (yol'oln tol'i) is wade 

(Art. 3):- 

r. When an action lias been brought for the cancellation of 
a registration on the ground of the invalidity or rescis¬ 
sion of the ground of registration (tol'igen-in ; this 
term denotes the act or fact, such as sale or succession, 
which forms the cause for which the particular regis¬ 
tration is required); 

(2) When an action lias been brought for the restoration of 
a cancelled registration on the ground of the invalidity 
or rescission of the ground of registration (of such can¬ 
cellation) ; 

A warning (preliminary) registration is made in order to 
warn third persons that the particular registration made or can¬ 
celled is liable to be cancelled or restored. In ease an action 
lias Ijccn brought for the cancellation or restoration of a registra¬ 
tion because of the invalidity of the ground of registration, a 
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warning (preliminary) registration must invariably be made ; 
but in ease an action is brought for the cancellation or restora¬ 
tion of a registration by reason of the rescission of the ground of 
registration, it is necessary to make a warning (preliminary) 
registration only when such rescission can be set up against third 
persons, because if the rescission cannot be set up against third 
persons—as in the ease of an expression of intention made as the 
result of fraud*—there is no fear of damage being done to 
them. 

A warning (preliminary) registration is made at the request 
of the Court of the suit (Art. 34). 

•Registrations may also be classified into (1) principal regis¬ 
trations {sliu-toki) which exist by tliemselvcs (as a registration of 
ownership acquired by title of sale) and (2) accessory registra¬ 
tion (fuki-toki) which arc made in order to cause the latter to 
continue in existence subject to jxirtial modifications—such as 
alterations in rights registered (Art 56), alterations in the de¬ 
signation of persons entitled (Art 58, 1), rectifications of regis¬ 
trations owing to errors or omissions (Art 64), and restoration 
of registrations partially cancelled (Art 66). 

The rank of an accessory registration is determined by the 
rank of the principal registration, but as between themselves the 
rank of accessory registrations is determined by their order in 
time (Art 7, 1). 

3. Relative effect of registrations .—The rank of registered 
rights in the same real estate is determined by the order in time 
of their registrations, and the order of registrations made in the 
same section of a registry folio is governed by tlic rank numbers, 
and that of registrations m&dc in different sections by the recep¬ 
tion numbers (Art 6). 


* The rescission of an expression of intention made as the result of 
fraud cannot be set up against third persons in acting good faith (Civil 
Code, Art. 97, 
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SUB-SECTION 3. 

Registers and Registrars. 

1. 7 he Competent Registry Office for a registration is the 
Local Court, or the branch thereof, having jurisdiction over the 
place where the real estate which is the subject-matter of the 
right to be registered is situated (Art. 8, 1); but when the real 
estate extends over the districts of two or more Registry Offices, 
the competent Registry Office is, on the application of a person 
interested, determined by the next higher Court which has 
jurisdiction over the several Registry Offices (Art. 8, 2). In 
case, however, the immovable extends over districts under the 
jurisdiction of two or more branches of the same Local Court, 
the question of competency is determined, not by the Local 
Court (because it is not the next higher Court in respect to-its 
branches) but by the District Court having jurisdiction over the 
Local Court. 

2. Formaltits to be observed by Registrars when registering 
matters in which they or their wives or relations within the fourth 
degree of relationship arc applicants (Art 12) :— 

(1) Registration must be made in the presence of two out¬ 
siders of full age already registered in the same 
Registry Office; 

(2) The Registrar must make a protocol and sign and seal 

it together with the persons assisting. 

3. Responsibility of Registrars for damages caused by 
them.— A Registrar is responsible for damages only when they 
have been caused by bad faith or gross negligence on his part 
(Art. 13). 

4. Classes of Registers and their form and make up .— 
Registers (tokibo) are classified into (1) Land Registers (toehi 
tokibo) and (2) Buildings Registers ( tatemono tokibo) and in both 
cases a volume is kept for each of the hitherto existing districts 
of a city, or for each town or village ; but in the case of a large 
town or village, in respect to which numerous registrations arc 
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required, a separate volume may be kept for each 
oaza* or otlier liithcrto existing district (Art. 

14). . 

5. Certified copies, extract copies, inspection of entries, etc. 

Upon payment of a prescribed fee, any person may 
apply for tlic grant of a certified copy of, or extract 
from, entries in the Register, or may inspect the 
Register and accessory documents in so far as the part 
in which he is interested is concerned (Ait. 21), be¬ 
cause registration being a condition on which the 
acquisition or loss of, or alteration in, rights in real 
estate can be set up against third persons, it is essential 
that a means should be provided by which third 
persons can freely ascertain what registrations arc 
made in respect to a given lot of land or building. 
Applicants can demand that copies or extracts be 
posted to them on payment of the fee and the 
postage. ‘ 

6. Removed of Registers and papers from Registry Offices. 

This is forbidden except to avoid destruction by fire, 
etc.; but applications and documents appertaining 
thereto may be produced to a Court by way of proofs 
in compliance with an order or requisition from the 
Court or examining judge (Art. 22). 

7. Destruction or loss of Registers, and procedure for their 

replacement . When a Register is wholly or partly 
destroyed, if an application is made within a certain 
period for the restoration of a registration, the latter 
continues to hold the same rank in such Register. 
The period in question must be fixed so as not to fall 
short of three months, and must be publicly notified 
by the Minister of Justice (Art. 23). 


* A town or village is in the first place divided into two or 
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SUB-SECTION 5 - 

Procedure of Registration (tdki tctsnzuki). 

1. Applicants and applications. An application for regis¬ 

tration must, as a rule, be made by the person who is 
directly benefited by the natter to be registered—tlat 
is, the person entitled to registration ( tdki-kenrisha) 
and the person who is directly affected by the matter 
to be registered—that is, the person bound to make 
registration ( tdki-gimusha), or their representatives, 
who must appear in the Registry Office for the purpose 
(Art. 26). To this rule, however, there are the 
following exceptions 

(1) For a registration on the ground of a judgment or suc¬ 

cession, an application may be nade by the " person 
entitled to registration ” alone (Art. 27) ; 

(2) For a registration of a change in the designation (such 
as a change in the name or domicile) of a person in 
whose name a registration is made, an application may 
be made by the sole act of such person (Art. 28); 

(3) In ease a Register is wholly or partly lost, an applica¬ 
tion for the restoration of a registration may be made 
by the sole act of the person entitled to registration 
(Art. 69); 

(4) The same applies to a registration of a transfer of 

ownership of land by reason of expropriation (Art. 
103). 

2. h'tnndonal registration. Tl>c procedure involved dif¬ 

fers according to whether the consent of the person • 
bound to make registration is or is not obtained ; for 
this reason the subject must be considered under tw o 
separate heads:— 

(a) When the consent of the person bound to make regis¬ 
tration is not obtained (which is usually the case), (1) 
the person entitled to provisional registration must 
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apply to the Local Court having jurisdiction over the 
place of the real estate which forms the subject-matter 
of the right to be registered, and (2) when the person 
entitled lias proved the ground of provisional registra¬ 
tion, tlie Local Court must forthwith make a requisi¬ 
tion for provisional registration to the Registry Office, 
such requisition to be accompanied by an exemplifica¬ 
tion of an order for the provisional disposition ; if the 
party fails to prove the ground of provisional registra¬ 
tion, his application must, of course, be rejected ; but 
against such ruling immediate complaint may be made 

(Art. 32); 

(£) When the consent of the person bound to make regis¬ 
tration is obtained, it is not necessary for the person 
entitled to registration to apply to the Local Court for 
an order for provisional disposition, but he may him¬ 
self apply to the Registry Office for the provisional 
registration; to such application, however, must be 
annexed a document embodying the consent of the 
person bound (Art. 33}. 

3. Warning ( preliminary ) registration. A warning regis¬ 

tration being made for the protection of third persons, 
as we have already seen, there can be neither person 
entitled to nor person bound on, registration. On re¬ 
ceipt of an action for the cancellation or restoration of a 
registration by reason of tlie invalidity or rescission of 
the ground of registration, therefore, the Court must 
forthwith, and ex officio, make a requisition fora warn¬ 
ing registration, such requisition to be accompanied by 
a copy of, or extract from, the paper embodying the 
suit of die plaintiff {sofa) (Art. 34). 

4. Contents of applications. An application for a registra- 
• tion must be signed and sealed by the applicant and 

“* must contain die following particulars (Art. 36):— 

I. The district [gun), city (shi), ward {ku), town (cko). 
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village (imira) and aza* where the real estate is situat¬ 
ed, and the serial number of the land ; 

2. The classification and area (in tan or tsubc) of the land, 
; x: or, if the subject-matter of the right to be registered 

. V . • is a building, its nature, construction, area and serial 
' number (if any) must be stated ; and if there is any 
r.' accessory building, its nature, construction and area 
must also be inserted (Art. 37); 

.£!• .3. The name and domicile of the applicant, or the name 
!»•*':; and office if the applicant is a juridical person ; 

• * 4. If the application is made by a representative, his name 

and domicile; 

•v 5. The ground of registration and the date thereof; if in 
the ground of registration there is a special agreement 
- '<. for repurchase, or any oilier clause relating to the ter¬ 
mination of tlic right forming the subject-matter of 
registration, such feet (Art. 38) ; if there are two or 
more persons entitled to registration and their respec¬ 
tive sliarcs arc fixed, such sliares (Art. 39); 

G. The subject-matter of the registration (that is, the nature 
of the matter to be registered as, for example, the 
. ’transfer of ownership or creation of a superficies, etc).; 
7. The name of the Registry Office to which the applica¬ 
tion is made; 

. ■ 8. The date of the application, 
t 5. Ancillary papers. —To an application must be annexed 
the following papers (Art. 35, 1) :— 

j. A document showing the ground of registration ; if tlierc 
lias never been any document showing the ground of 
registration, or if such document cannot be submitted, 
a duplicate of the application (Art. 40) ; 

2. The certificate of registration of the right of the person 
bound to make registration (the right of the seller, for 

* An “ Aza ” is a sub-section of a town or village. It is called " 0- 
aza ” (great aza) if it itself is again divided in into several aza. 
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example) ; if such certificate lias been destroyed, a 
document in duplicate by which two or more persons 
(of full age already registered in the same Registry 
Office) guarantee the identity of the person bound 
to make registration (Art. 44); 

3. Where the permission, consent or approval of a third 

person is required in respect to the ground of registra¬ 
tion (as when a minor does a juristic act, or a lessee 
sub-lets the thing ranted, etc.), a document showing 
that such permission, etc. has been obtained ; but this 
document may be dispensed With by causing such 
third person to affix his signature and seal to the ap¬ 
plication (Art. 45) ; the documents mentioned in Nos. • 
2 and 3 need not be submitted if the document show¬ 
ing the ground of registration is a judgment which can 
be immediately executed (Art. 35. 2); 

4. IT the application is made by a representative, a docu¬ 

ment showing liis authority as representative. 

In addition to the above, a special document must be an¬ 
nexed under special circumstances. For example ; (a) if the 
ground of registration is succession, a document from the Re¬ 
gistrar of Family Registries showing such succession, or sonic 
other equivalent document (Art. 41); (b) If the applicant is the 
heir of the person originally entitled or bound to make registra¬ 
tion, a document from the Registrar of Family Registries 
showing his heirship, or some equivalent document (Art. 42) ; 
(c) To an application for the registration of a change in the de¬ 
signation of a person registered, a document from the Registrar of 
Family Registries showing such change, or some equivalent 
document must be annexed (Art. 43). 

6. Rejection of applications .—In any of the following cases 
the Registrar must reject the application by a ruling ( ketlci ) 
stating the grounds of his decision; but this docs not apply if 
the defect in the application be amended and the applicant 
amends it on the same day (Art. 49) 
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1. If the matter docs not belong to the jurisdiction of the 

Registry Office; 

2. If the matter is not proper to be registered ; 

3. If the parties concerned do not appear before the 

Registrar; . * 

4. If the application does not comply with the prescribed 

forms; 

5. If the designation of the real estate, or of tlic right form¬ 

ing the subject-matter of registration mentioned in the 
application, conflicts with entries in tlic Register; 

6. If the designation of the person bound to make registra- 

. tion mentioned in the application does not agree with 
entries in the Register, except where the application is 
. ' made by the heir of such person; 

7. If the particulars specified in the application do not agree 

with the contents of the document showing the ground 
of registration; 

S. If the necessary documents or plans are not annexed to 
the application; 

9. If the registration tax is not paid. 

7. Return of papers to applicants subsequent to registra¬ 
tion.—On the completion of a registration, whether made on the 
application of the parties or on the requisition of a public office, 
the Registrar must adopt tlic following measures (Art 60) : — 

(1) On tlic document showing the ground of registration, 
or on the duplicate of the application, the Registrar 
must mark tlic registration number, tlic date of the 
reception of the application, tlic reception number, 
the rank number, and the feet of the registration 
1 laving been completed, and after having affixed the 
seal of the Registry Office must return the docu- 

• roenf to the person entitled to registration (this being 
what is referred to as a “ certificate of registration ” 
toki-auim-sho ); ; .. • , 

( 2 ) On the certificate of registration of the right of the 
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person bound to make registration, or on one of 
the documents in duplicate guaranteeing the identity 
of such person, the date of the reception of the 
application and the reception number, the rank number, 
the name and domicile of the person entitled to 
registration, the ground of registration and its date, 
the subject-matter of the registration and the fact of the 
registration having been completed, must be marked, 
and the seal of the Registry Office affixed, and then 
the document must bo returned to the |>cison bound 
to make registration. If, however, there are two 
or more jxnsons registered, and the person bound to 
make registration is a part thereof, his name and 
domicile also must be marked on the document. 
This applies when one or more only of the co-owners of 
a rightflws (or have) transferred his (or their) sharc(s). 
If there arc several arsons entitled, or bound to 
make, registration, it is sufficient to enter the name 
and domicile of the one who is first mentioned in 
the application and the number of the other persons. 

,X. Pa sons entitled to make original registration of lands 
and buildings. 

(1) An application for the registration of the ownership of 
land not yet registered can be made by the following persons 
(Art. 105):— 

(a) A person who shows by a copy of entries in the 

Cadastre ( Tochi-Daiclo ) that he, or his ancestor 
(predecessor), is registered as owner in such book; 

(b) A person whose right as owner is proved by a judg¬ 

ment ; 

(2) An application for the registration of the ownership of 
a building not yet registered can be made by the 
following persons:— 

(a) A person who is registered in the Register as the owner 
or superficiary of the land on which the building stands; 
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(b) A person who proves by a copy of entries in the 

Cadastre that he himself or his ancestor (predecessor) 
is registered in such book as owner of the land on 
which the building stands ; 

(c) A person whose ownership is proved by a certificate 

from the owner or superficiary of the already registered 
land on which the building stands ; 

(d) A person whose ownership is proved by a judgment or 
by another document of a Government or public office. 

9. Matters to be mentioned in applications for registration 
of preservation of a preferential right for work involved in the 
construction of a new building .*—An application for the regis¬ 
tration of preservation of such preferential right must contain 
the following particulars—of course, in addition to the particu¬ 
lars to be mentioned in applications in general—and be accom¬ 
panied by specifications and plans (Art. 136) 

(1) The district, city, ward, town, village, ar.a where the 

building is to be erected, and the serial number of the 
land ; 

(2) The nature, construction and area of the building as 

fixed in the specifications; 

(3) The estimated cost of the work ; 

(4) If the time of performance is provided in the ground of 

registration, such provision. 

10. Cases in which a person entitled to registration may 
apply alone for cancellation of registration arc :— 

(1) If a registered right is extinguished by the death of a 
ixn-son (as when the superficiary dies in the case of a 
superficies created for his life), the person entitled to 
registration may by himself apply for the cancellation 

• Civil Code, Art. 338, I provides: 11 A preferential right for works 
relating to immovables preserves its validity by registration being made 
of the estimated cost previous to the commencement of such works; but 
when the cost of the work exceeds the estimate, no preferential right exists 
with regard to such excess. 
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of the registration, attaching to the application a docu¬ 
ment from the Registrar of Family Registries or any 
other publicly authenticated document proving such 
death (Art. 141); 

(2) If the person entitled to registration docs not know the 

whereabouts of the person bound to make registration, 
and therefore cannot make the application jointly with 
such person, he may apply for a public summons to 
such person in accordance with the Code of Civil 
lYocedure (vide Chapter 8, Section 5) and then apply 
for the cancellation of the registration; the latter applica¬ 
tion to be accompanied by a copy of the judgment of 
exclusion {joken hanketsu) obtained from the Court 
(Art. 142, pars. 1 and 2); 

(3) If the whereabouts of the person bound to make regis¬ 
tration is unknown, the person entitled to registration 
may, in so far as a registration relating to a preferential 
right, pledge, or mortgage is concerned, apply for the 
cancellation of the registration immediately—tliat is, 
without awaiting a judgment of exclusion—annexing 
to the application the document creating the obligation 
(secured by such preferential right, etc.), and the 
receipts .for its performance and for the periodical 
payments (interest, for example) for the two years 
preceding the performance (Ait. 142, 3). 

II. Persons who may apply for cancellation of a provi¬ 
sional registration. An application for the cancella¬ 
tion of a provisional registration may be made by the 
person in whose favour such provisional registration 
was made (Art. 144, 1), because if the party for whose 
protection such registration was made deems it no 
longer necessary to enjoy the benefit, it is unnecessary 
for the law to prevent him from waiving it. 

For the same reason, any other person interested in such 
registration may apply for the cancellation thereof, annexing to 
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the application a document showing the consent of the person in 
whose favour the registration was made, or a copy of a judg¬ 
ment which may be sot up against him (Art. 144. 2). 

12. Cases where , and procedute according to which, a 
warning ( preliminary) registration is cancelled.— When any of 
the followihg facts occurs in regard to an action for the cancella¬ 
tion or restoration of a registration by reason of the invalidity or 
rescission of the ground of registration, it is no longer necessary 
that third persons should be warned of danger, and therefore 
the warning (preliminary) registration must be cancelled (Art. 
145 )^ 

' (1) If the action Ls dismissed ; 

(2) If the judgment against the plaintiff becomes final and 
conclusive; 

•' (3) If the action is withdrawn ; 

(4) If the claim is waived ; 

(5) If a compromise is effected with regard to the subject- 
matter of the claim. 

In any of such cases, a requisition for the cancellation of the 
warning (preliminary) registration must be made to the Registry 
Office by the Court of first instance, such requisition being ac¬ 
companied by a copy of, or extract from, the judgment, or a 
document from the clerk of the Court showing the withdrawal 
of the action, the waiver of the claim, or the compromise. 

SUB-SECTION 5.' 

Complaint {kbkoku). 

1. Cases where complaint can pc made. —A complaint 
(which is a kind of appeal) can be made against a ruling or dis¬ 
position of a Registrar (Art. 150). It is by a ruling (kettei) 
that an application for a registration is rejected for some reason 
(Art. 49, etc.) A “ disposition ” {shobun) of a Registrar may 
refer to any other measure which is adopted by a Registrar in 
connection with registration business—such as a refusal to permit 
ah inspection of die Registrar or to deliver a copy of, or extract 
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from, entries in the Register, or an order to supplement or alter 
an application, etc. 

2. Persons entitled to complain. —Art. 150 provides that 
any person who finds a ruling or disposition of a Registrar im¬ 
proper may make a complaint; but this does not mean that any 
and every person who is of that opinion may complain, but tliat 
any person who has a lauful interest in asserting tl»e impropriety 
of a ruling or disposition of a Registrar may make complaint. 

3. Procedure for complaint. —Complaint is to be made in 
writing addressed to the competent Court—that is, the District 
Court having jurisdiction over the place of the Registry Office 
by a Registrar belonging to which the ruling or disposition 
attacked has been made, but it is to be filed, not with the said 
District Court, but with the Registry Office by a Registrar 
belonging to which the measure attacked lias been adopted—in 
order that the Registrar may have an opportunity to re-considcr 
the matter (Art. 151 and 153). 

4. Restriction on means of proof for complaint.—A com¬ 
plaint cannot be based on new (acts or new evidence (Art. 152). 
A Registrar having only power to make inquiries into matters 
of form—that is, the facts and evidence which have been pro¬ 
duced before him—the question of whether his act is proper or 
improper should also be decided in the light of such facts and 
evidence only. 

5. Disposition to be made on receipt of complaint. 

(1) If the Registrar believes the complaint to be well 
founded Ik must make the necessary dispositions 
forthwith and without awaiting a ruling of the Court 
of Complaint. But if a complaint is made after the 
completion of a registration, he must enter, by an 
accessory registration, that objection has been made to 
such registration, and give notice of the fact to the 
persons interested in the registration and submit the 
matter to the Court of Complaint within three days, 
adding a statement of his own opinion (Art. 153, 2), 
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because a registration once completed cannot be can¬ 
celled at the discretion of the Registrar even though 
such registration ought not to have been made.. 

2. If the Registrar considers the complaint to be unfound¬ 
ed, he must, within three clays, submit the matter to 
' ' * the Court of Complaint, adding a statement of his 

' : own opinion (Art. 153, 1). 

6. Effect of complaint. —A complaint has no force to sus¬ 
pend the execution of the ruling or disposition attacked (Art. 
I54, 1)—that' is—even though a complaint has been made 
the Registrar must proceed to register what he deems proper to 
register and leave unregistered wliat he considers ought not to 
f>e. registered because despatch is of great importance to regis¬ 
tration business; but should the Court of Complaint consider 
that there is sufficient ground for taking such a course, it may 
order the Registry Office to make a provisional registration 
before it duly proceeds to adjudicate upon the complaint (Art. 
154.2). 

7. Whether objection can be made to a ruling of the Court 
of Complaint. —It Is a rule in the law of procedure that com¬ 
plaint can lie made only once. The same applies to complaint 
against a ruling or disposition of a Registrar, it being permitted 
to make a further complaint against a ruling of the Court of 
Complaint only when the latter is contrary to law (Art. 158, 1). 

SECTION 2. 

Commercial Registration. 

SUB-SECTION r. 

•General Provisions. 

I. The Competent Registry Office for a commercial regis¬ 
tration—that is—a registration to be made in accordance with 
the provisions of the Commercial Code, is the Local Court, or the 
branch office thereof, having jurisdiction over the place of the 
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business premises of the applicant (Art. 139 of the Ijr.v of I'ro- 
cedure in Non-contaitious Matters). 

2. Classes of Commercial Registers. —In each Registry 
Office must be kept the following Commercial Registers ( sliogyo 
tbkibo) (Art. 140):— 

1. A register of trade names; 

2. A register of minors; 

3. A register of married women; 

4. A register of legal representatives ; 

5. A register of procurators ; 

C. A register of ordinary partnerships; • 

7. A register of limited partnerships ; 

8. A register of joint-stock companies; 

9. A register of joint-stock partnerships;; 

10. A register of foreign companies. 

3. Copies of, and extracts from, and inspection of, entries 
in Registers. —Any person may inspect Registers and, on pay¬ 
ing a prescribed fee, obtain a copy of, or extract from, entries 
in a Register (Art. 142, 1). The Registry Office must also, on 
application, grant a certificate tliat there is no alteration in a 
certain fact registered or that a certain fact is not registered 
(Art. 143). A fact registered is published at least once in the 
Official Gazette and in certain newspapers published within the 
jurisdiction of the competent Local Court (Art. 144, 1). 

4. Applications.— Except as otherwise provided, the regis¬ 
tration of a fact to be registered, and of its alteration or termina¬ 
tion, is made on the application of the party (parties) concerned 
(Art. 147). An application for registration must be made in 
writing and must contain (Art 149):— 

1. The name and domicile of the applicant, or, if the ap¬ 

plicant is a company, its trade name and principal or 

• branch office; 

2. If the application is made by a representative, his name 

and domicile; - • • • •. 
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3. The subject-matter and the grounds of the registration ; 

4. The date; 

5. The name of the Registry Office; 

6. The signature and seal of the applicant or his repre¬ 

sentative. 

5. Ancillary documents. —To an application for registration 
must be annexed (1) the document of permission from the 
authorities (or a certified copy thereof) if the permission of the 
of the authorities is required in respect to the fact to be register¬ 
ed (Art. 150 (2)), (2) a document showing that the registration 
ha$ been made at the place of the principal office when applying 
at the place of a branch office for the registration of a 
fact which is required to be registered at the place of the prin¬ 
cipal office and of each branch office (Art. 150 (3)), and (3) 
other special papers under special circumstances. 

6. Rejection of applications. If an application for registra¬ 
tion contravenes the provisions of the Commercial Code or of the 
Tmvj of Procedure in Non-contentions Matters relating to commer¬ 
cial registration, the Registry Office must reject it by a ruling 
(kettei ) accompanied by reasons ; against such ruling immediate 
complaint may be made (Art. 151). 

7. Cancellation of registrations. —In the event of the Re¬ 
gistry Office finding that a registration already made is legally 
impermissible, notice is to be given to the party in whose favour 
such registration has been made to the effect that if no objection 
be made within a specified period (to be fixed by the Registry 
Office in so far as it does not fall short of two months) the 
registration will be cancelled, or public notification must be made 
to the same effect if his whereabouts is unknown (Art 151 (2), 
1 and 2). If an objection is made in time, the Registry Office 
must adjudicate upon it by a ruling accompanied by reasons 
(against which ruling immediate complaint may be made and 
such complaint has the effect of suspending the execution of the 
judgment) (Art. 151 (3) ). If no objection is made in time, or 
the judgment rejecting the objection has become final and con* 
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elusive, the registration is- to be cancelled ex officio by the 
Registry Office (Art. 151 (4) ). 

8 . Effect of commercial registration. —For this and other 
details, sec under the Commercial Code (Chapter 6 ). 

SUB-SECTION 2. 

Registration of Tradf. Names. 

1. Registrable trade names. —A trade name can be regis¬ 
tered only if it is plainly distinguishable from any trade name 
already registered for another person for the same kind of 
business in the same city, town or village (Art. 158); but an 
exception is recognized in respect to trade names which have 
been in use since prior to the enforcement of the old Commercial 
Code, that is, prior to the ist July, 1898 {law Concerning the 
Application of the Commercial Code, Art. 13, 1). A person 
who applies for the registration of such an old trade name must 
prove that the particular trade name has been in use since prior 
to the date above specified (Art 159). 

2. Applications.— In an application for the legist ration of a 
trade name or of an alteration therein, the nature of the business 
must be stated in addition to tliosc which arc to be inserted in 
applications in general (sec No. 4 of the foregoing Sub-section) 
(Art. 160). 

3. Abandonment or alteration of a trade name. —When a 
trade name is abandoned or altered, the party must apply for the 
registration thereof; when the heir or legal representative of the 
party makes such application, a document showing his quality 
as such must also be annexed to the application. 

SUB-SECTION 3. ' 

Registration of Minors, Married Women- and 
Legal Representatives. 

1 Registration of minors.—A minor is incapacitated, but 
when he is permitted (by his legal representative) to carry on 


36o 


REGISTRATION. 


a business or profession he has the same legal capacity as if he 
was a person of full age ( Civil Code, Art. 6); when a minor 
carries on a commercial business, registration must be made 
(<Commercial Code, Art. 5). In an application for such registra¬ 
tion the nature of the business must be specified, and a document 
showing that the consent of the legal representative has been 
obtained annexed, unless the latter also signs the application 
(Art. 166, 1). 

When the legal representative has cancelled or restricted 
his permission for the minor to carry on a commercial business, 
an application must be made for the registration of the fact forth¬ 
with (Art. 168, 1). 

2. Registration of married women. We liave already 
seen that a married woman is legally incapacitated to a certain 
extent; but when she is permitted by her husband to carry 
on a business or profession she has the same legal capacity as 
an independent person in so far as such business, etc., is concerned 
{Civil Code, Art. 15) ; when a married woman carries on a com¬ 
mercial business, registration must be made ( Commercial Code , ’ 
Art. 5). In an application for such registration, the nature of 
the business must be specified, and also a document, showing 
that the permission of her husband lias been obtained, annexed, 
unless the latter also signs the application (Art. 167, 1). When 
the husband has cancelled or restricted his said permission he 
must apply for the registration of the fact forthwith (Art. 
168). 

If a married woman who has registered an agreement 
differing from the legal arrangement as to matrimonial property 
(see pp. 373-4) applies for the registration of a commercial 
business, or if subsequent to such registration a change of man¬ 
agers of the matrimonial property or a partition of the common 
(matrimonial) property is registered, the fact must be notified to 
the Registry Office in writing, in which ease the latter must add 
that fact to the commercial registration of the party concerned 
(Art. 170). 
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3. Registration of legal representatives. When a legal 
representative of an incapacitated person carries on a commercial 
business for the incapacitated person with the consent of the 
family council, registration must be made ( Commercial Code, 
Art. 7, 1). In an application for such registration, the fact of his 
being the legal representative must be stated, and a document 
showing that the consent of the family council has been obtained 
must be annexed (Art. 171). 

SUB-SECTION 4. 

Registration of Procurators and of Liquidators of a 
Company. 

1. Registration of procurators. A procurator (s/iihai-nin) 
is appointed by a trader and possesses authority to do, in the 
place of the principal, all transactions in or out of Court relating 
to the principal’s business, and also to appoint and dismiss 
trade assistants and employees ( Commercial Code, Art. 30). It 
is thus a matter of prime importance that the fact of the 
appointment of a procurator, who possesses wide powers, 
should be published in a reliable manner. An application for 
the registration of the appointment of a procurator is to be 
made by the principal; if the principal is a company, by the 
partners or directors who arc empowered to represent the 
company (Art. 172). Such application must contain, in addi¬ 
tion to the particulars to be inserted in applications in gene¬ 
ral (Art. 173, 1) 

(1) The name and domicile of the procurator; 

(2) If the applicant (principal) carries on different kinds of 

businesses under different trade names, the busi¬ 
ness in connection with which the procurator is 
to be employed and its trade name; ‘ 

(3) The place (office) at which the procurator is to be 

stationed J 

(4) If it is determined that several procurators shall exercise 
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the power of representation conjointly, the pro- 
. vision relating to such representation. 

When the applicant is a company, the date of its formation 
must also be stated in the application, and documents showing 
the appointment of the procurator (s), and that the right of repre¬ 
sentation is to be exercised conjointly by several procurators 
(if such is the case), must be annexed (Art. 173, 2). 

On the termination of or an alteration in the authority of a 
procurator also, an application for the registration must be made 
by the same person (s) who is (arc) bound to apply for the 
registration of his appointment (Art. 174). 

2. Registration of liquidators (of a company). Art. 90 of 
the Commercial Code provides that when liquidators have been 
appointed, they must, within two weeks, register at the place the 
principal office and of each branch office the following 
particulars 

(1) The names and domiciles of the liquidators; 

(2) If the liquidators who arc to represent the company 
have been designated, their names ; 

(3) If it is provided that two or more liquidators arc to 
represent the company in common, the provision 
relating to such representation. 

To an application for the registration of the appointment of 
liquidators must be annexed documents showing their appoint¬ 
ment and the matters mentioned., in (2) and (3) above. An 
application for the registration of an alteration in any of the 
matters mentioned in (1), (2) and (3) is to be made by the new 
liquidators empowered to represent the company, and to such 
application must be annexed a document showing the said 
alteration (Art 177). On the termination of the liquidation, 
the liquidators must forthwith register the fact at the place of 
the principal and of each branch office (Commercial Code, Art.' 
99). To an application for such registration must be annexed 
a document showing that their accounts have been approved of 
by the company (Art. 178;. 
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SUB-SKCTION 5. 

Registration of Ordinary Partnerships and 
Limited Partnerships. 

1 Formation.— An application for the registration of forma¬ 
tion is to be made by all the partners in the case of an ordinary 
partnership, and by all the partners with unlimited liability in the 
case of a limited partnership. The matters to be registered in 
the case of an ordinary partnership are ( Commercial Code, Art. 
5 1 ):- 

(1) The object; 

(2) The trade name; 

(3) The name and domicile of each partner; 

(4) The principal and branch offices ; 

( 5 ) The date of formation ; 

(6) If a time of duration or causes for dissolution arc fixed, 
such time or causes ; 

(7) The nature of the contribution of the partners and the 

value of any contribution of which the subject is 
property; 

(8) If the partners who are to represent the partnership 

have been designated, their names ; 

(9) If it is provided that two or more partners, or a partner 

and a procurator, arc to represent the partnership in 
common, the provisions relating to such representation. 
In the case of a limited partnership, a statement of whether 
the liability of each partner is limited or unlimited must be added 
to the above ( Commercial Code, Art. 107). 

To such application must be annexed the partnership con¬ 
tract, and if there is any minor or married woman among the 
partners, also a document showing that he or she has been duly 
permitted to become a partner (Art. 179, 2 and Art. 1S6). 

2. Establishment of a branch, removal of the principal or a 
branch office, or other changes.— An application for such registra¬ 
tion is to be made by all the pirtners empowered to represent 
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the partnership ; if the consent of all the partners, or of a certain 
number of partners, is required in respect to the fact to be re¬ 
gistered, a document showing such consent must be annexed to 
the application, but this applies only when certain partners have 
been appointed to represent the partnership (Art. 180, 1 and 2 
and Art. 186). 

3 Dissolution .—An application for the registration of disso¬ 
lution is to be made by all the partners (or thelr'heirs) in the 
case of an ordinary partnership, and by all the partners with un¬ 
limited liability (or their heirs) in the case of a limited partner? 
ship ; in the application the cause of the dissolution must be 
stated, and, if an heir is among the applicants,',a document 
showing his quality must be annexed ; if a partnership is dissolved 
by an order of a Court, the Registry Office must register such 
dissolution on the requisition of the Court (Arts. 181 and 186). 
Any partner may apply to a Court for the dissolution of the 
partnership (Commercial Code, Art. 83 and 105), in such case 
any partner may apply for the registration of the dissolution of 
the partnership annexing a copy of the judgment of dissolution 
(Arts. 184 and 186). 

4. Change of organisation .—An application for the regis¬ 
tration of a conversion of an ordinaiy partnership into a limited 
partnership is to be made by all the partners with unlimited 
liability so far as the limited partnership is concerned ; in such 
application the fact of the change of organization must be stated, 
und it must be accompanied by the partnership contract, and if 
one or more partuers with limited liability have been admitted, 
also by a document allowing the fact (Art. 184 (4) ). Of course 
a registration of dissolution must be made in regard to the 
ordinary partnership in the usual manner. An application for 
the registration of a conversion of a limited partnership into an 
ordinary partnership is to be made by all the partners so far as 
the ordinary partnership is concerned; in such application the 
fact of the change of organization must be stated and the part¬ 
nership contract annexed (Art 185.(2);). 
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SUB-SECTION 6. 

Registration of Joint-sVock Companies. 

1. Formation .—An application for the registration of a 
joint-stock company is to be made by all the directors and all 
the inspectors (Art. 187, 1) and the matters to be registered arc 
(1 Commercial Code, Art. 141, i),:— 

(1) The object; 

(2) The trade name; 

( 3 ) The total amount of the capital; 

(4) The amount of each share ; 

( 5 ) The manner in which the public notifications of the 
company arc made'; 

(6) The principal and branch offices ; 

(7) The date of formation; 

(8) If the term of duration or any cause for dissolution is 
fixed, such term or cause; 

(9) The amount paid on each share ; 

(10) If it has been determined that interest shall be paid 
before the commencement of business, the rate of 

interest; 

(n) The names and domiciles of the directors and in¬ 
spectors ; 

(12) If directors who are to represent the company have 
been designated, their names ; 

(13) If it is provided that two or more directors, or a 
director and procurator, are to represent the company 
conjointly, the provisions relating to such represen¬ 
tation. 

The application must be accompanied by (Art. 187) 

• (1) The company contract; 

(2) A document showing that the shares have been taken ; 

(3) Instruments of subscription for shares ; 

(4) The report of the directors and inspectors or examiners 

on their examination into whether the whole number 
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of shares have been taken, whether full, or the first, 
payment has bcen,paid on each share, etc. {Commer¬ 
cial Code, Art. 134), and documents accessory there¬ 
to; 

. (5) If a judgment has been rendered on the report of the 
examiners, a copy thereof; 

(6) If the promoter have appointed directors and inspec¬ 

tors, documents relating to such appointment; 

(7) A record of the resolutions of the general meeting for 

organization. 

. 2. Establishment of a branch office, removal of the /»in- 

cipttl or a branch office or other changes. —An application for 
the registration hereof is to be made by all the directors; if a 
resolution of a general meeting is required in respect to the 
fact to be registered, a record of such resolution must l>c 
annexed to the application (Art. 188, 1 and 2). 

3. Increase or reduction of capital.— To an application for the 
registration of an increase of capital, the following must be an¬ 
nexed (Art. 189) 

(1) A document showing that the (new) shares have been 
taken; 

(2) Instruments of subscription for sliarcs; 

(3) The report of the inspectors or examiners on their 

examination into whether the whole number of shares 
have been taken, whether full, or the first, payment 
has been made on each share, and the documents 
accessory thereto; 

(4) A record of the resolutions relating to the increase of 
the capital. 

To an application for the- registration of a reduction of the 
capital must be annexed a record of the resolutions of the 
general meeting of the shareholders relating thereto, and also 
documents showing that, public and private notices have been 
given to creditors to present their objection, and that payment 
has been made, or security furnished; to. objecting creditors 
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as required by Art. 78, 2 of the Cowwmial Code (Art. 
190). 

An application for the registration of an increase or reduc¬ 
tion of the capital is to be made by all the directors and all the 
inspectors (Art. 195). 

4. Debentures.—An application for the registration of de¬ 
bentures is to be made by all the directors. Tlic matters to be 
registered arc (Commercial Code , Art. 204 (3I, 1):— 

(1) The total amount of the debentures; 

(2) The amount of each debenture ; 

(3) The rate of interest on debentures ; 

(4) The manner and time of repayment of the debentures ; 

(5) The amount paid on each debenture. 

To the application must be annexed (Art. 191) 

(1) The last balance-sheet; 

(2) A document showing that the debentures have been 
taken; 

(3) Instruments of subscription for debentures; 

(4) Documents showing that full, or the first, payment has 
been made on each debenture ; 

(5) A record of the resolutions of the general meeting of 
shareholders relating to the invitation to subscription 
for debentures. 

An application for the registration of an alteration in de¬ 
bentures must be made by all the directors who arc empowered 
to represent the company, such application to be accompanied 
by a document showing the fact of the alteration (Art. 
192). 

5. Dissolution .—An application for the registration of the 
dissolution of a joint-stock company is to be made by all the 
directors and all the inspectors (Art. 19^), and it must state the 
cause of the dissolution and must be accompanied by a record 
of the resolutions of the general meeting relating to it in case the 
company is dissolved either by a resolution of a general meet¬ 
ing or by consolidation (Art. 193, 1). When the company is 
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dissolved by an order from a Court, the Registry Office must 
register such fact on the requisition of the Court (Art. 193, 3). 

SUB-SECTION 7. 

Registration of Joint-stock Limited Partnerships. 

1. Formation. An application for the registration of the 
formation of a joint-stock limited partnership is to be made by 
all the partners with unlimited liability and all the inspectors 
(Art. 196, 1). The matters to be registered are (Commercial 
Code, Ait. 241):— 

(1) The object; 

; (2) The trade name ; 

(3) The amount of each share ; 

(4) The manner in which the public notifications of the 

partnership are made; 

(5) The princifial and branch offices ; 

(6) The date of formation ; 

(7) If the term of duration, or any cause for dissolution, is 
>• fixed, such term or cause ; 

(8) The amount paid on each share ; 

(9) If it has been determined that interest shall be paid be¬ 
fore the commencement of business, the rate of interest. 

The application to be accompanied by (Art. 196, 2):— 

(1) The partnership contract; 

(2) A document showing that the shares have been taken ; • 

(3) Instruments of subscription for shares ; 

(4) A report of the inspectors on their examination into 

whether the whole number of shares has been taken, 
whether full, or the first, payment has been made on 
\ cac *> share, etc. (sec Commercial Code, Art. 241) ; 

(5) A record of the resolutions of the general meeting for 

organization; 

(6) If there is any minor or married woman among the 

partners, a document showing that he or she has been 
■» \ duly permitted to become a partner. 
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2. Establishment of branch offices, removal of the principal 

or a branch office, or other changes. An application 
for the registration hereof is to be made by all the 
partners with unlimited liability who arc empowered 
to represent the partnership (Art. 197, 1). If a rcsolu- 
• tion of a general meeting of shareholders is required in 
respect to such application, a record of such resolution 
is to be annexed to the application ; and if the consent 
of all .the partness, or certain partners, is required, a 
document showing such consent must also be annexed ; 
but this applies only when certain partners have been 
appointed to represent the partnership (Art. 197, 2). 

3. Increase or reduction of capital. These arc governed 

by the same provisions as those relating to the increase 
or reduction of the capital of a joint-stock company 
sketched above, subject to certain modifications neces¬ 
sitated by the difference in nature between the two 
kinds of companies (Art. 198). 

4. Debentures. A n application for the r egistration of deben¬ 

tures is to be made by all the partners with unlimited 
liability accompanied by the same documents as those 
which arc to be annexed to the same application by a 
joint-stock company (see No. 4 of the foregoing Sub¬ 
section) (Art. 198 (2)). An application for the regis¬ 
tration of an alteration in debentures is to be made by 
all the partners with unlimited liability who arc em¬ 
powered to represent the partnership, accompanied by 
a document showing the fact of such alteration (Art. 
198 ( 3 ))- 

5 . Dissolution. An application for the registration of the 

dissolution is, as a rule, to be made by all the partners 
with unlimited liability (or their heirs) and all the 
inspectors (Art. 200, 1), the application to be accom¬ 
panied by a document showing the ground of the 
dissolution, and if the partnership is dissolved by the 
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consent of all the partners with unlimited liability and 
a resolution of a general meeting of shareholders or 
by consolidation, a record of the resolutions relating 
to it (Art. 200, 2); and in the case of consolidation 
also documents showing that public and private notices 
% have been given to' creditors to present objections and 
that payment has been made, or security furnished, to 
objecting creditors (Art. 200, 3). When the partner¬ 
ship is dissolved by an order from a Court, the 
registration is to be made by the Registry Office on 
' the requisition of the Court (Art. 200, 4). 

6. Change of Organization. When a joint-stock limited 
partnership has been converted into a joint-stock com¬ 
pany, a registration of dissolution is to be made by all 
the partners with unlimited liability and all the inspec¬ 
tors iri respect to the joint-stock limited partnership/ 
such application to be accompanied by a record of the 
resolutions of the general meeting and documents 
showing that notice has been given to creditors and 
that payment has been made, or security furnished, to 
objecting creditors (Ait. 200 (2)), whereas in respect 
to the joint-stock company a registration of formation 
is to be made by all the directors and inspectors; 
such application must state the fact of the change of 
organization and be accompanied by the company 
contract, a document showing that the shares have 
been taken, and also a record of the resolutions of the 
general meeting relating to the change of organization 
(Art 201). 

• SUB-SECTION 8. * ' 

Registration of Foreign Companies. 

1. Establishment of a branch office hi Japan. When a foreign 
company sets up a branch in Japan, the same registrations and 
public notifications must be made as in the case of a Japanese 
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company of the same kind or of the kind most resembling it 
(Commercial Code, Art. 255). An application for such regis¬ 
tration must bear the name and domicile of the representative 
for the branch, and be accompanied by the following documents, 
duly certified by the competent authorities of the country to 
which the particular company belongs, or by a Consul of such 
country residing in Japan (Art. 202), namely:— 

(1) A document calculated to show the existence of a prin¬ 
cipal office; 

(2) A document showing the quality of the representative 

(3) The company contract or a document calculated to 

indicate the nature of the company. 

2. Changes in facts registered.— If a change takes place in 
the representative for a branch in Japan, the new representative 
must give notice thereof to the competent Registry. Office in the 
same manner as above (Art. 203). When a branch in Japan is 
closed, or a change takes place In any of the facts registered in 
connection with it, an application for the registration thereof is 
to be made by the representative for the branch (Art. 204, 1). 
Incase the representative fora branch in Japan applies for the 
registration of a change in a registered fact which has occurred 
in a foreign country, he must prove the fact of the change by a 
document certified by the competent authorities of the country 
to which the company belongs, or by a Consul of such country 
residing in Japan (Art. 204, 2). 

3. Period for registration. —In the case of a fact to be re¬ 
gistered which occurred abroad, the period for registration is 
computed as from the time when the notice thereof reaches 
Japan (1 Commercial Code, Art. 256). 

SECTION 3. ... 

, Civil Registration. 

Civil registration other than detailed in the last section but 
one - that is, registration of real estate—may be briefly disposed 
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of, as it concerns only (1) juridical persons (other than compa¬ 
nies, of course) and (2) contracts relating to matrimonial property. 
In each Registry Office must be kept a register of juridical 
persons and a register of contracts relating to matrimonial 
property {Law of l\ocedure in Non-contentions Matters, Art. 
1 if)). Any person may inspect the Registers, and on paying a 
prescribed fee obtain a copy of, or extract from, entries therein, 
etc. just as in the case of Commercial Registers (Art. 125). 
Facts registered, like those registered in the latter Registers, are 
to be published at least once in the Official Gazette and certain 
riewspapers published within the jurisdiction of the Court 
(ditto). 

SUB-SECTION 1. 

Registration of Juridical Persons. 

1. The Competent Registry Office for the registration of a 
juridical!person is the Ix>cal Court or the branch thereof having 
jurisdiction over the place of the office of the juridical person 
(Art. 117). 

2. formation.— An application for the registration thereof is 
to be made, within two weeks from the date of the formation, by 
all the directors, the application to be accompanied by the 
Articles of Association, a document showing the quality of the 
directors as such, and the document of permission from the com¬ 
petent authorities or a certified copy thereof (Art. 117 and Civil 
Code, Art. 45). The matters to be registered arc ( Civil Code, 
Art. 46) 

(1) The object; 

(2) The name; 

(3) The office; 

(4) The date of permission for creation ; 

(5) When ti»e period of duration is fixed, Such period ; 

••••'• (6) The total amount of capital •; • 


registration.' 373 

(7) When the method of contributing capital is fixed, such 
method. 

3. Establishment of an office, removal of the office and 
other alterations in facts registered. An application for the 
registration thereof (which is to be effected within one week) is 
to be made by the directors, or by the temporary directors if 
there happens to be no director ; to such application must be 
annexed a document showing the quality of the directors or 
temporary directors as such (except they have previously 
applied for a registration to the same Registry Office) and 
the document of permission or a certified copy thereof if the 
permission of the authorities is required in respect to the fact 
to lx? registered (Art. 121). 

4. Dissolution —An application for the registration thereof 
is to be made by the liquidators, such application to be accom¬ 
panied by a document showing the ground of the dissolution 
and a document showing the quality of the liquidators as such, 
except the directors act as liquidators. 

5. Foreign juridical persons .^-The foregoing provisions 
apply mutatis mutandis to foreign juridical persons having 
branches in Japan (Art. 124). 


SUB-SECTION 2. 

Registration of Contracts relating to Matrimonial 
Property. 

1. The Competent Registry Office for the registration of a 
contract relating to matrimonial property is the Local Court or 
the branch thereof having jurisdiction over the place of the 
domicile of the prospective husband or, if the latter is a nyufn 
(a man who marries a woman who is the head of a house and 
enters that house) or muko-ydshi (a‘ man who is adopted and also 
married to a daughter of the adoptive parents), over the place 
of the domicile of the prospective wife (Art. 118). Such a 
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contract must be registered before the notification of the mar¬ 
riage {Civil Code, Art. 793 and 794), nor may it be. altered 
subsequent to the notification of the marriage (ditto, Art. 796, 
1), though a change of managers and partition of the common 
property may be effected by judicial intervention under certain 
circumstances (ditto, Art. 796, 2 and 3); but such cliange or 
partition must be registered on pain of its being impossible to set 
it up against the successors of the husband and wife and also 
against third persons (ditto, Art. 797). In case foreigners have 
concluded a contract different from the legal arrangement as to 
matrimonial property of the home country of the husband, if 
they acquire Japanese nationality or fix their domicile in Japan 
subsequent to the marriage, such contract cannot be set up 
in Japan against their successors or against third persons 
unless it be registered in Japan within one year (ditto, Art. 
795). 

2. Applications. An application for the registration of a 
contract relating to matrimonial property is to be made by the 
parties (husband and wife), such application to be accompanied 
by the written contract relating to the matrimonial property, or 
a copy of the judgment permitting a change of managers or 
jxartition of the common (matrimonial) property, or the written 
contract relating to such change or partition (Art. 123). 


CHAPTER 8. 

THE CODE OF CIVIL PROCEDURE. 

The Code of Civil Procedure {Minji Soshv P/d) is a public 
law governing, the formalities for obtaining remedies from the 
State for encroachments upon private rights. The organs of the 
State which are cliarged with the protection of rights are 
Courts. . . • . . . ; 1 /• • ‘ ^ , 
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SECTION i. 

Courts. 

Courts may be either ordinary or special. Ordinary Courts 
are Courts which decide civil and criminal causes'in general, 
while special Courts arc Courts which have charge of special 
cases, or cases which, for some reason or other, are not fit to be 
brought before ordinary Courts. 

The power of a Court to render judgments upon cases is 
known as the jurisdiction (kwankeitsu) of a Court, which may 
be either material or territorial. The material jurisdiction 
{jibutm no kiuankatsu) of a Court is the power of a Court 
which is determined in view of the nature or value of cases. 
Thus, the Local Courts decide in first instance trivial cases and 
cases which should be speedily dealt with by a simpler process 
(Ijtw of Constitution of the Courts of Justice, Aat. 14 et set/.) 
and so on. (For fuller details of the matter, vide Chapter 2.) 

The territorial jurisdiction (toclii no kwankatsu) of a Court 
is the power of a Court which is determined by territorial con¬ 
siderations. The territorial jurisdiction of a Court is otherwise 
known as the “ forum " (saiban-scht). The forum of a case is, 
as a rule, determined by the place of the domicile of the defen¬ 
dant, though there arc many exceptions to this rule (Code of 
Civil Procedure, Art. 10 et seg.). The plaintiff is also permitted 
to choose between two or more competent Courts (Art. 25). 
The jurisdiction of a Court may be cither exclusive or otherwise. 
When a Court has an exclusive jurisdiction over a case, the 
plaintiff is not only not permitted to exercise his choice, but the 
case cannot be brought in any other Court even by the agreement 
of the parties (Art. 31). 

With a view to assure impartiality in judgment, the Code 
contains provisions according to which when a judge stands in a 
certain relation with regard to the case in hand—as, for example, 
when he himself, or his wife, is the plaintiff or defendant, or is 
related by blood or marriage to cither party or the latter’s 
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spouse, and so on-such judge is, by operation of law, excluded 
(joseki) from the exercise of his functions, and is not permitted 
to participate in the case ; and when a judge is excluded from 
the exercise of his. functions by operation of law, or when there 
are circumstances forming a sufficient ground of suspicion that 
he might give a biased judgment, either party may refuse {ki/i) 
such judge on showing the ground of such refusal either in ' 
writing or verbally. But no party can refuse a judge on the 
ground of prejudice, if such party, having knowledge of the 
ground for refusal, has, without asserting the same himself, 
made applications before such judge, or lias replied to applica¬ 
tions made by the adversary before such judge. In short, by 
exclusion, a judge specially interested in the particular case is 
caused to retire by the Court on its own motion; while by 
refusal, the Court is required by cither party to cause a judge 
who is specially interested in the case to retire. (Arts. 32-40.) 
The foregoing provisions also apply inutatis mutandis to court 
clerks (Art. 41). 

SECTION 2. 

Parties. 

The parties to a suit (soshd tdjisha) arc (1) the plaintiff 
( genkoku) and (2) the defendant (hikoku). Besides these princi¬ 
pal and indispensable parties, there may be an accessory party 
in the shape of a principal intervener (shu-sanka-nin, that is, a 
third person who, liaving a claim upon the subject-matter in 
dispute, enforces his claim against both the plaintiff and the defen¬ 
dant [Art. 51 1 ) or an accessory intervener ju-satikanin) (that is, 
a third person who, liaving a legitimate interest in the victory of one 
of the parties joins such party in order to support him [Art.53]). 
Any person who can be the subject (holder) of a right under 
private law can also be a party to a suit. But a person who 
possesses capacity for being a party to a suit does not necessarily 
possess “litigation capacity ” (sos/rb-noryoku) —that is, capacity to 
conduct a lawsuit himself or to have it conducted by another-r 
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for it is provided that whether a party has litigation capacity or 
not is determined in accordance with th<^ provisions of the 
Civil Codt (Art. 43 )- Thus, it may be safely held that litiga¬ 
tion capacity is possessed only by a person who possesses full 
capacity for action under the Civil Code. In Japanese law, it 
is a principle that a civil action should l>c conducted by the 
parties themselves (instead of by advocates, as in some coun¬ 
tries) : but when another [>crson is caused to conduct a suit (as 
indeed in the great majority of cases), it must always be com 
ducted by a professional advocate ( kengoshi) except in regard 
to a matter which comes under the jurisdiction of a Local Court 
(Art. 63 cl set].). The costs of a suit arc, as a rule, to be borne 
by the party defeated (Art. 72 el set].), but lawyers' fees arc not 
allowed. 

SKCTION 3. 

Procedure. 

Procedure ( soshb-telsuzuki) means procedure through 
which an authoritative declaration of a Courtis pronounced in 
regard to a relation of right in dispute between the parties to a • 
suit. The Japanese Code of Civil Procedure acts on the princi¬ 
ples of (1) judgment according to free conviction, (2) non-inter¬ 
ference and (3) oral proceedings. (1) According to judgment 
according to free conviction, the Court is required to render 
judgment according to its free conviction founded upon a due 
consideration of the allegations of the parties (Art. 217). . (2) 
The principle of non-interference means that the matters in the 
light of which the relation in dispute is determined arc confined 
to those brought forward by the parties, and the Court docs 
not of its own motion interfere with matters other than those 
brought forward by the parties—in other words, judgment is 
rendered simply on the basis of the materials furnished by the 
parties. (3) The principle of oral proceedings is opposed to 
the principle of documentary examination and is one accor¬ 
ding to which the Court examines the parties directly and 
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renders judgment according to its conviction thereby formed 
(Art. 103). It should, however, be noted that these arc the 
rules which arc generally acted on in the Code, and that there 

are certain exceptions. . • 

Procedure may be either (1) ordinary or (2) special. 
Ordinary procedure is procedure which is followed under ordi¬ 
nary circumstances, while special procedure is procedure which 
is applicable wher^e it is necessary to simplify proceedings or 
settle matters speedily. 

SUB-SECTION 1. 

Ordinary Procedure. 

(1) Procedure in First Instance. 

There arc some differences between procedure in first 
instance before a Local Court and that before a District Court; 
but we will here confine ourselves to the procedure before a 
District Court, inasmuch as the procedure before that Court 
is to be regarded as typifying the principles governing judicial 
procedure in general. 

An action (so or sos/id) is commenced by the lodging of a 
written petition (sojo) in a Court. The right to present a peti¬ 
tion and apply to the Court for the protection of a right is the 
right of action (soken). A right of action need not be necessarily 
by accompanied by a material right. Even where no material 
right really exists, a person may bring an action if he believes that 
he possesses a right to be protected. Upon the institution of 
an action, the Court is placed under an obligation to adjudicate 
upon the matter and the defendant is bound to act in response 
to the action. This state of things is known as litispendence 
( kenri-kosoku ). The Japanese law of procedure acts on the 
principle that litispendence is established by service of the 
petition upon the defendant (Art. 195). 

The effects of litispendence are (1) that even if another 
action is brought in another Court in regard to the same subject- 
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matter, the other party need not respond to such action (plea 
of litispendence), (2) that without the consent of the defendant, 
the plaintiff may not change his cause of action, (3) that the 
Court of the suit is confirmed and fixed once and for all, and . 
(4) that it determines the term within which the defendent njay 
bring a cross action (hanso) (Arts. 195 and 200). litispendence 
is terminated by (1) the withdrawal of the action, (2) the 
judgment in the case becoming irrevocable, (3) compromise, (4) 
waiver, (5) acknowledgment, etc. 

Petitions must be drawn up in conformity with certain 
formalities (Art. 190). When a petition is lacking in the ' 
conditions legally required, it docs not take the effect of an 
action; but, in a Local Court, an action may be brought 
orally as well as in writing (Art. 374). As to preparatory 
documents or pleadings (Art. 104 et seg.), even if the plaintiff 
fails to present them, it docs not constitute a deficiency in the 
conditions for a petition ; but such failure is attended with the 
undesirable result that a delay is caused in the progress of the 
suit and the plaintiff must bear the costs of the suit resulting 
therefrom. The same applies to an answer in writing which the 
defendant is bound to present upon service of the petition of the 
plaintiff upon him (Art. 199). The Court fixes a time for 
hearing, which must be at least twenty days after the service 
of the petition upon the defendant (Art. 194) and summons the 
parties. In Japanese law, oral proceedings arc not divided into 
several distinct stages; but the parties may, at any time, during 
the whole course of the oral proceedings, present any means 
of attack or of defence (Art. 209), the only exception to this 
rule being in regard to pleas in abatement, which must (if at all) 
be advanced within a fixed period (Art. 206). The Court Is 
bound to use every care to facilitate the progress and conclusion * 
of suits, and, in case of need, it may combine two or more suits 
(Art. 120), divide a suit (Art. 118) or limit the oral proceedings 
to part of them in case several independent means of attack or 
of defence have been brought forward (Art. 119). 
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Pending a suit, the parties have a right to dispose of such 
suit. Thus, the plaintiff may withdraw the suit or waive his 
claini, and the defendant may acknowledge the claim of the 
plaintiff, while the parties may settle the dispute by compromise. 

The withdrawal of a suit must not be confounded with the 
waiver of the claim involved, for the former merely means the 
waiver on the part of the plaintiff of the right to obtain judgment 
for which he lias brought the action, while the latter means the 
waiver of a material right itself. Nor should acknowledgment _ 
by the defendant be confounded with a confession in Court 
' (sdibanfi no jiliaku). A confession is nothing more than an 
expression of intention declaring the allegation of the adversary 
as to facts to be true, but acknowledgment means entirely to 
admit the claini advanced by the adversary. 

When the defendant disputes the claim of the plaintiff, the 
Court must institute examination into the matter. In such a 
case, each party may present various means of proof in support 
of his allegations, and the Court gathers .evidence out of such 
proof. The means of proof which are legally recognized are (i) 
the testimony of witnesses, (2) expert evidence, (3) evidence by 
inspection, (4) documentary evidence and (5) examination of 
the parties in person. 

The Court renders judgment after taking into mature 
consideration the applications of the parties, the means of attack . 
and of defence furnished by them, and, more especially, the 
result of its examination of evidence. Judgments (saiban) are 
of three kinds, namely, (1) decisions, (2) rulings and (3) orders. 

A decision < 'han/ceisu) is an expression of intention by which 
the Court declares, on the basis of the oral proceedings, the 
admissibility or inadmissibility of the contentions under the 
• substantive and adjective laws. A ruling (kettei) is a declaration 
of the Court other than a decision. An order ( meirri) is a 
declaration of a presiding judge or a commissioned judge or a 
requisitioned judge in regard to the conduct of a suit. A 
'decision which is rendered in regard to tlie whole or a part of 
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the claim, and which terminates the ease wholly or in so far as 
the part adjudicated upon is concerned, is a final decision 
( skukyokn-hanketsu ), while a decision which is rendered upon a 
point in dispute as a preliminary to a final judgment is called an 
interlocutory decision ( cliukan-hanketsu ). 

When either party docs not appear at the time fixed for 
hearing, a judgment is rendered in default on the application 
of the adversary who lias appeared (Art. 246 el seq.). Against 
a judgment by default, however, a protest may be entered upon 
certain conditions (Art. 255 el seq.). 

(2) Fiocedtirt in Appeal Instance. 

A party who is dissatisfied with a judgment rendered by a 
Court of first instance has an absolute right of appeal to a 
superior Court. A system of appeal is recognized partly in the 
interest of the parties and partly for the purpose of ensuring 
uniformity in judgments ; but appeal can be made only up to 
third instance (except in case of complaint, which is a kind of 
appeal, as will be explained later on), as it would be idle to 
permit appeals from judgment ad infinitum. 

One point which should be specially mentioned in this 
connection is that, in the case of civil action, appeal is never 
made by the State, inasmuch as such an action is attended to for 
the protection of private rights, and so long as the parties 
themselves are satisfied, it is not the business of the State to 
prolong the dispute. 

Appeals (Joso) are classified into (1) appeals in first instance 
(kdso), (2) appeals in second instance (jokofoi) and (3) com¬ 
plaints ( kdkoku). Appeal in first instance and appeal in second 
instance are both methods by which dissatisfaction is expressed 
in regard to a final decision, while complaint is appeal against a 
ruling or order, which can be made only in certain specified 
cases. 

r. Appeal in first instance (to).—This appeal is made by 
one of the parties who is dissatisfied, in point of law and/or in 
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point of fact, with a judgment in first instance which has not yet 
become irrevocable, by lodging a notice of appeal to the Court 
of appeal within a peremptory term of one month from the service 
of the judgment attacked (Arts. 400 and 401). When an 
appeal is lodged, it has (1) the effect of transferring the case 
from one instance to another and (2) the effect of preventing the 
judgment in first instance from becoming irrevocable. 

It is not the function of the Court of appeal to criticize 
the propriety or impropriety of the judgment rendered in 
first instance, but it is required to try the case anew. The 
parties may therefore freely advance means of attack or of 
defence which have not been advanced in first instance, and 
make statements which liavc not been made or even those which 
they have positively refused to make. But the action being the 
same in both instances, proceedings token in first instance do not 
entirely lose their effect in second instance ; and, moreover, the 
proceedings and decision in second instance arc limited to that 
pait of the first judgment as to which dissatisfaction has been 
expressed (Aits. 411-418). 

A point which is worthy of special notice here is that a 
Court of appeal cannot alter the first judgment to the disadvan¬ 
tage of the appellant (Ait. 425), as, otherwise, appeal would be 
a very risky undertaking to venture upon, and the arrangement 
which really has been made for the protection of the parties 
might only have tl»e result of frightening them from having 
recourse to it. 

Appeal in second instance (jokoku ).—An appeal in second 
instance is made by a party contending that the decision in 
second instance is in violation of the law, by lodging a notice of 
appeal to the Supreme Court within a term of one month from 
the service of the judgment attacked (Arts. 434-438). Like 
appeal in first instance, appeal in second instance has also the 
effect of transferring the case from one instance to another and 
also of preventing the judgment attacked from becoming 
irrevocable; but the Court of third instance confines itself to the 
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points of law in dispute, while, as to facts, it bases its judgment 
on those facts upon which the decision in second instance has 
been based (Art. 446). 

As a consequence of the Court of appeal in second instance 
(that is, the Court of third instance) not concerning itself with 
the examination of the facts, if the appeal in second instance is 
found to be well grounded, the judgment attacked is annulled 
and the ease is either referred back to the Court of second 
instance or referred to another Court of equal rank (Art. 448); 
but in ease the examination of facts is no longer needed, the 
Court of third instance (that is, the Supreme Court) at once 
renders judgment in the place of the judgment .attacked (Art. 

45 0 - 

To the procedure in third instance, the provisions relating 
to the procedure in first instance before the District Court, and 
part of the provisions relating to the procedure before the Court 
of Appeal, apply niutatis mutandis (Arts. 444 and 454). 

3. Complaint ( kokokii ,).—Complaint may be made against 
a judgment rendered without preliminary oral proceedings and 
by which a motion relating to procedure has been dismissed, or 
against certain other judgments specified in the law (Art. 455). 

Complaint comes under the jurisdiction of a Court next 
superior in order of instance to that Court by which the judg¬ 
ment attacked has been rendered ; and it is made by lodging a 
notice of complaint with the Court by which the judgment 
attacked was rendered, or to which the presiding judge by 
whom the said judgment was rendered belongs (Arts. 456 and 
457). But in case of urgency, complaint may be made at once 
to the Court of Complaint (Art. 461). In some cases, com¬ 
plaint may also be raised by a person other than the parties to 
the action. 

Complaint has the effect of transferring the matter from one 
instance to another ; but as a rule it has not the effect of staying 
the carrying out of the judgment attacked (Art. 460). When 
the Court, or the presiding, judge, whose judgment is attacked, 
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.finds the complaint to be well founded, it or he may rectify the 
points complained of (Art; 459). 

If there is a further ground of complaint in a judgment 
rendered by the Court of complaint, another complaint may be 
made to a superior Court and so on until there is no other 
.superior Court. There is no fixed term for ordinary complaint; 
but what is called " immediate complaint ” {sokttji kdkoku) must 
be made, if at all, within a peremptory term of seven days either 
from tlie service of the judgment or from the pronouncement of 
the judgment (as the case may be) (Art 466). 

, 3 * Renewal of Procedure ( sais/un ). 

A decision becomes irrevocable as soon as the term for 
appeal expires without any appeal having been made. But 
seeing that it would be liard upon the person really entitled to 
the right in dispute to leave him without any remedy, because 
judgment has become irrevocable, even when there is a serious 
objection to the said judgment either in point of law or in point 
of fact, arrangements arc made, by which, in certain specified 
cases, a party is enabled to apply for the opening of fresh pro¬ 
ceedings and the passing of a fresh decision even after judgment 
lias become irrevocable. This is what is called " renewal of 
procedure ” (sais/un). 

Renewal of procedure is obtained cither by an action for 
revivor {gtnjMnvafiku no so) or by an action for nullity (torike- 
sJu no so). An action for nullity is brought against a judgment 
which had something illegal about its proceedings (Art. 468) ; 
while an action for revivor is brought against a judgment, wlierc 
there was something unlawful about the material facts on which 
it was based (Art. 469). 

An action for renewal of procedure belongs exclusively 
to the jurisdiction of the Court by which the judgment attacked 
was rendered (Art 472). This is one of the points in respect to 
which an action for renewal of procedure differs from an 
?PPeal- V. .• ’ 
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An action for renewal of procedure is also brought by 
lodging a petition with the competent Court (Art. 475). 

By renewal of procedure, however, the whole case is not 
tried anew ; but in the same way as in appeal instance, the Court 
confines ;itsclf to the examination of that part of the action in 
regard to which the previous judgment is attacked. Renewed 
procedure is to be conducted in accordance with the provisions 
governing the procedure .in the Court before which the action 
is brought (Art. 473).. 

SUB-SKCnON 2. 

Special Procedure. 

(1) Summary Procedure. 

" Summary procedure ” (tokusoku ielsuauki) is a procedure 
by which a creditor claiming the payment of a fixed sum of 
money or the rendering of a fixed quantity of other fungibles or 
negotiable instruments is enabled to procure the execution of 
his obligation (claim) more simply than in the way of ordinary 
procedure. In the case of an obligation of this nature, there is 
usually no dispute between the parties on the head of the rela¬ 
tion of right involved ; and so it would mean a mere waste of 
time and money to no good purpose to insist on the claimant's 
going through ordinary procedure. In such a case, therefore, 
the creditor is enabled to apply, by a simpler process, for the 
issue of a conditional order for payment against the debtor. 

An order for payment (s/d/utraitueirei) is an order to the 
debtor to satisfy the creditor as to his claim and the cpsts, or 
raise objection to such order within a specified term, if he does 
not recognize such claim (Art. 386). 

A motion for the issue of an order for payment may be 
brought cither in writing or orally. The procedure conics 
under the exclusive jurisdiction of the Local Court in which the 
general forum would be established for the given action if 
brought in the way of ordinary procedure, no regard being paid 
to the question of material jurisdiction (Art, 383). 
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If no objection is raised to an order for payment, the Court, 
upon the expiration of the term specified therein, and on the 
motion of the creditor, declares the order to be provisionally 
executory (Art. 393). Such order for provisional execution is 
treated in the same light as a judgment by default which has 
been declared to be provisionally executory, and so protest may 
be entered against such order in accordance with the provisions 
governing judgments by default (Art. 394). 

(2). Suits on Documents ami Suits ok Bills of Exchange 
or Promissory Note 

If in regard to a claim, which has for its subject the payment 
of a fixed sum of money or the rendering of a fixed quantity of 
other fungibles or negotiable instruments, the creditor is in pos¬ 
session of documents by which he can prove all facts necessary 
for establishing such claim, it may, in most cases, be safely pre¬ 
sumed that the claimant is indeed the person entitled, and in 
such a case, therefore, it is essential for the protection of. private 
rights to facilitate the exercise of his right by enabling the plain¬ 
tiff to assert his claim by. a simpler process, and settling the 
cause more promptly than usual. Suits on documents ( shbsho 
sosho) and suits on bills of exchange or promissory notes {kawase 
sosho ) arc arrangements founded on this consideration. 

With this object in vie\V, the means of proof in the case of 
such suits arc limited to documents only—that is, both the 
plaintiff and the defendant are allowed to assert or deny the 
existence of the alleged right only by means of documents 

(Art. 484). ... , . 

The petition in such a suit must contain a declaration that 
the suit is brought in the way Of a suit upon documents and 
must be accompanied by the documents.either in original, or in 
copy (Art. 485)- . • ■ • - • !' 

SECTION 4. • 

Execution. • • * ; 

" Execution ’• ( kyosfishikko) includes all legally.prescribed 
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acts by which, upon application of the party entitled, ■ the State 
enforces private rights by means of public force. 

SUB-SECTION 1. 

Organs for Execution. 

Matters relating to execution fall, as a rule, under the 
jurisdiction of the Local Court having jurisdiction over the 
place where an act of execution is to be done, such act of exe¬ 
cution being effected by a bailiff. Bailiffs {shittatsnri) arc 
officers attached to a Local Court, whose duty it is to serve 
documents and carry judgments into execution. When a credi¬ 
tor delivers an exemplification {seilion) of an executable instru¬ 
ment to a bailiff and instructs him to execute the same, such 
officer is both bound, and entitled, to effect the desired execu¬ 
tion. (Art. 543 tt seq ..and Art. 533 etseq.) 

SUB-SECTION 2. . 

Conditions of Execution. 

, The conditions for execution are of two classes, namely, 

(1) material and (2) formal. • 

I. Material■condition {title of obligation).—In order’ to 
effect execution, it is first of all necessary that there should exist 
a title of obligation (sain/u mcigi) -which warrants Such a course; 
A title of obligation is the fundamental condition, for execution ; 
and the document must specify the class, the limits, and the 
date of performance of the obligation in regard to whidh execu¬ 
tion is to be made. Titles of obligation are {inter alih) : 

(1) Final judgments which have become final and conclu¬ 
sive (Art. 497) ; 

(2) Final judgments which have not become final and con¬ 
clusive but which have been declared ttf be- provision- 

* ally executory (do.)‘; . • ‘ ‘ \ . : 

( 3 ) Judgments of execution granted re judgments of 

foreign Courts (Art. 514); * • .'! 
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(4) Judgments of execution pronounced re arbitration 

awards (Ait. 802); 

(5) Judgments which can only be attacked by complaint 

{kb kok it) (Art. 559); 

(6) Executoiy orders—that is, orders for payment which 
are issued by the I-ocal Court in accordance with the 
provisions governing summary procedure (do.) ; 

(7) Compromises concluded, after actions have been insti¬ 
tuted, before the Court of the suit or a Commissioned 
or a Requisitioned Judge (do.); 

(8) Compromises concluded before the competent I-ocal 

Cddrt without bringing any action (do.) ; 

(9) Documents drawn up by notaries within the limits of 

their authority and in the prescribed form ; provided 
tl»at they relate to claims having for their object the 
payment of a fixed sum, or the rendering of a fixed 
quantity of other fungiblcs or documentary securities, 
and contain a clause to the effect tliat they arc im¬ 
mediately executory. 

II. Formal condition (,execution clause).—h\ order to effect 
execution, it is further necessary to obtain the grant of an " execu¬ 
tion clause ” {s/tikkbdnn)— an instrument which proves the fact 
of the existence of an obligatory title, and which is drawn up 
(in case tlx: title of obligation is founded on a judgment) by a 
Court Clerk and affixed at the end of an exemplification of the 
judgment, or (in case the title is founded on a notarial deed) by 
a notary (Art. 516 et set/, and also 559). 

SUB-SECTION 3. 

Carrying-out of Execution. 

VVlicn these conditions—material and formal -are fulfilled, 
things are ripe for execution. As we have already seen, execu¬ 
tion is carried out by bailiffs, and the Code contains minute 
provisions in regard to the manner in which it is to be effected. 
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i. Seizure, auction'Stile and delivery .—If the debtor is pos¬ 
sessed of sufficient cash, when enforcing a monetary claim, it is 
seized and delivered to the creditor; but if he has no money in 
hand, a sufficient quantity of movables or immovables arc seized 
and sold at public auction, the proceeds being delivered to the 
creditor. Seizure may be effected even in regard to obligations 
which exist in favour of the debtor. Execution, however, may 
not take place if no surplus can be expected, the costs of execu¬ 
tion being deducted from the sum to be realized by the objects 
to lie seized, Nor may the following things be seized : — 

1. Wearing apparel, bedding, and household and kitchen 

utensils, in so far as such objects are indispensable to 
the debtor and his family ; 

2. Victuals and fuel necessary for the space of one month 

for the debtor and his family ; 

3. In the case of artists, artisans and workmen, as well as 

in that of midwives, the objects indispensable for the 
exercise of their calling ; 

4. In the case of agriculturists, the implements, cattle, and 

manure indispensable for carrying on their husbandry, 
as well as the agricultural produce indispensable 
for carrying on their husbandry until the next 
harvest; 

5. In the case of civil, military, and naval officials, officials 

of Shinto shrines, Buddhist priests, teachers in public 
or private educational institutions, advocates, notaries, 
and doctors, the objects indispensable for the exercise 
of their calling and also adequate wearing apparel; 

6 . In the case of civil, military, and naval officials, officials 

of Shinto shrines, Buddhist priests, teachers in public 
or private educational institutions, the portion in 
money of the income derived from their employment 
or of their pension, which is legally included 
among the rights of claim not liable to seizure 
(see below), such portion being calculated according 
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to the number of days between the seizure and the 
.next pay day of the salary or pension ; • • 

7. In the ease of an apothecary, utensils, vessels, and, drugs 

indispensable for the preparation of medicines; 

8. Orders and decorations; * 

• 9. Legal seals and other stamps necessary for carrying on 

.•a business; 1 , 

10. Images and other objects used for the purpose of house- 
' . • -hold worship; 

11. Genealogical papers ;• v • * 

. -12. Objects relating to inventions of the debtor or of a 
. ; • member of his family, which have not been made 
public, or manuscripts, of unpublished works of the 
debtor or of a member of his family ; 

13. Books intended for the use of the debtor or of a mem¬ 
ber of his family at school or college. 

With the consent of the debtor, however, even the aljove 
objects, with the exception of those mentioned under Nos. 3 to 
8, may lx* seized. 

The following rights of claim arc likewise exempt from 
seizure:— 

1. Legal aliment (support) ; 

2. Periodical income derived by the debtor from charitable 

foundations or by virtue of the liberality of a third 
person, in so far as the same is necessary for the 
maintenance of himself and the members of his 
• . family; • • 

. 3. The pay and pension of non commissioned pfliccrs and 
of soldiers and sailors, and the monies granted by 
Government foif the support of their relatives surviving 

them; • • • .. • , 

4. The income derived from their employment by persons 
• in the Army on Navy belonging to a mobilized body 

* of troops or to the crew of a vessel of war in com- 

■ :; v: mission; • 1 •* 
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5. The income derived from their employment and the 
pension of civil, military and naval officials, of officials 
of Shinto shrincS, of Buddhist priests, and of teachers 
in public or private educational institutions, and 
monies granted by Government, etc. for the support 
’ of their relatives surviving them ; 

' 6. The remuneration for the work and services of artisans, 

workmen, and servants. 1 • 

If, however, in the cases contemplated in Nos. 1, 5 and 6, 
the income derived from employment, the pension, or the other 
receipts, exceed the sum of three hundred yen for the year, one 
half of the surplus amount may be attached. 

ff spfccific goods arc the subject of a claim to be enforced, 
they arc likewise seized and delivered to the creditor, should 
they be found in the hands of the debtor. (Art. 564 et 
seq.) 

:i " 2. Compulsory administration .—Another form of execu¬ 

tion in regard to immovables is compulsory administration 
(kydsei-fovanri), the object of which is to enable the creditor to 
obtain performance out of the income arising from the immova¬ 
bles so managed. Art. 640 provides that execution agaiust im¬ 
movables is effected by way of (1) compulsory sale by auction 
and (2) compulsory administration, it bting at the option of the 
creditor to have cither of these measures taken or to have both 
of them carried out concurrently. When the Court orders 
compulsory administration to be made, it appoints an administrat¬ 
or, who has a right to enter into possession of the immovables 
and collect, in the place of the debtor, prestations made by third 
persons in regard to the property. The chief duty of such an 
administrator is to pay the income to the creditor after deduct¬ 
ing therefroih taxes and other public imposts and expenses of 
management, the ownership of the immovables continuing to 
vest in the debtor all the while as a matter of course (Arts. 706* 
716). 
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SUB-SECTION 4* 

Means of Insuring Execution (Provisional Seizure 
and Provisional Disposition). 

Rights arc established by means of actions and they arc 
enforced by execution. There ace, however, cases where it 
would be extremely difficult, if not absolutely impossible, to 
carry out execution if things were allowed to slide until ordinary 
process had been completed in due course— as—e. g.—in the 
case of a claim against a foreign ship on the point of setting sail 
and leaving Japanese waters. In such a case, a creditor is, on 
certain conditions, enabled to apply for the provisional seizure 
( kari-sas/iosac ) of the particular property of the debtor in 
regard to which it is necessary for the creditor to have immedi¬ 
ate measures adopted. Provisional seizure can be applied for 
only in respect to a monetary claim or a claim which can be 
converted into a monetary claim. Being a preventative measure 
in its nature, provisional seizure can be effected even in respect 
of a claim the performance of which is not yet due, provided 
always that there be a good ground. In order to effect regular 
execution, however, it is of course necessary that an action 
instituted for the enforcement of the main claim should be 
brought to a successful termination. Should no such action be 
Pending at the time, and none be brought after provisional 
seizure has been effected, the Court of provisional seizure 
may, on the application of the debtor, order the creditor to 
bring an action within a reasonable term to be fixed by that 
Court. (Art. 737 ft seq.) 

Provisional disposition (hiri-s/iotun) is a measure by which 
the claimant is provisionally placed in tlic position of the person 
entitled, in order to insure the enforcement ojf .the right in 
dispute, when it is apprehended that the enforcement of the said 
right may be rendered impossible, or extremely difficult, by a 
possible change in the situation, as-c. g.—when a person, who 
claims to be entitled to parental power over a certain child is 
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enabled to obtain delivery of the child temporarily, Or to stop 
another person proceeding on a journey with the child and so 
anticipate the danger of its being kidnapped and carried out of the 
country. An application for an order for provisional disposition 
comes under the jurisdiction of the Court having jurisdiction 
over the main case, and the procedure involved therein is 
governed (in the main) by the provisions governing provisional 
seizure. The Court selects and determines, in the exercise of 
its discretion, what dispositions are requisite in view of the 
circumstances of the case. A disposition may take the shape 
6 f (i) the appointment of a sequestrator, (2) an order to do, or 
fefrain from doing, a certain act, (3) an order for prestation, or 
(4) a prohibition to alienate or mortgage certain immovables. 
(Art. 7SS'ts,</.) 

; Both provisional seizure and provisional disposition have 
merely the effect of placing the claimant in ft certain conditional 
position which protects him against some possible danger or 
mishap; and neither of them establishes him in any right. 
Rights can only be established in accordance with regular 
judicial process. Hence the word 1 "provisional” (kari) by 
which these measures arc qualified. 

* li* ' * 1 

•y ■ SECTION 5. 

Public Summons Procedure. .; 

' '*• Public summons procedure" (koji-saikoku-tctsusnki) fs a 

sort of special procedure of which the chief features are (1) the 
issue of public summons and (2) the rendering of judgment of 
exclusion. Resort can be had to this procedure only in the 
cases specified in the law ; and its utility consists- in enabling a 
person to extinguish, within a definite period, the possible 
claim(s) or right(s) of some unknown party or parties in regard 
to instruments, etc., as—e. g.—in the case of a bill of exchange 
or promissory note which has been lost or stolen. 

Public summons (koji-saikokit) is judicial notice directed to 
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some unknown party or parties to declare his or their claim(s) 
or right(s) against a certain person, etc. to the Court within a 
fixed ..period under pain of losing such claims or right(s). 
Public summons procedure conies under the jurisdiction of the 
Local Court having jurisdiction over the place of performance 
specified in the instrument. An application for public summons 
may be made either orally or in writing. Public summons 
must contain:— ' . 

1. Designation of the applicant; 

2 . Summons to declare claims or rights by a fixed hearing 

t\mc (between which and the day on which the 
summons is inserted in the Official Gazette or the 
Public Advertiser, a period of at least two months 
must, as a rule, lie); 

3. Warning that the claims or rights will be forfeited if 

they be not declared ; 

4. Designation of a hearing time. 

Public notices relative to public summons arc made by 
publishing them on the notice-board of the competent Court and 
inserting them in the Official Gazette or the Public Advertiser. 
At the htaring time when proceedings arc held in regard to an 
application for judgment of exclusion (which may then be made 
by the applicant for public summons), a person who intends to 
assert a right may appear and make a statement, even though he 
has not previously declared the same. If neither party appears 
at the hearing time, the procedure stands still; and if the 
applicant docs not appear notwithstanding that some other party 
or parties have appeared, no judgment by default can be render¬ 
ed because no application for judgment of exclusion has yet 
been made. In either of these cases, the Court fixes a new 
hearing time on the application of the applicant (for public 
summons), provided that such application be made within six 
months from the original hearing time. 

If no declaration of rights be made not only within the 
term specified in the summons but subsequent thereto but 
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previous to the rendering of a judgment of exclusion, the Court 
renders a judgment of exclusion (foken hcuiketsu) on application 
and confirms the relation of right once for all. A judgment of 
exclusion declares the instrument to be invalid (in case the 
public sufcmons concerns an instrument), but the applicant is 
entitled, as regards the person(s) bound under the instrument, to 
the rights specified therein (in his favour). No recourse is 
permitted against a judgment of exclusion ; but in the following 
cases it may be attacked by an action brought against the 
applicant in the District Court having jurisdiction ovcj the place 
of the Court of the summons:— 

1. If the case was not one legally admitting of public 

summons procedure; 

2. If no public notice of the summons has been made or 

the public notices have not been nude in a manner 
required by the law ; 

3. If the term of public summons lias not been observed ; 

4. If the adjudicating judge was excluded by operation of 

law from exercising judicial functions; 

5. If, notwithstanding that a claim or right has been 

declared, such declaration has not been duly con¬ 
sidered ; 

6. If conditions exist which would justify an action for 

revivor on the ground of the Judge having participat¬ 
ed in the proceedings notwithstanding his having 
committed a criminal offence in violation of his official 
duties in connection with the action, etc. (Art. 764 
etsrq.) 

SECTION 6. 

Arbitration. 

“ Arbitration procedure ” (cJiusai-telsuzuki) is a process 
by which a dispute in regard to a property right is referred, by 
the mutual agreement of the contending parties, to the decision 
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of a third person or third persons (arbitrators: chusai-nin). 
.Though the decision or award (chusai handan) rendered by the 
arbitrators) is not necessarily an application of the law, it has 
yet the same effect as a final and conclusive judgment of a Court. 

Disputes which can be referred to arbitration arcgjimited to 
matters (1) which come under the jurisdiction of civil courts 
(and so criminal cases admit of no arbitration) and (2) regarding 
which the parties are .permitted to conclude compromises (and 
so disputes relating to rights such as those under the family law 
cannot bc^ settled by arbitration). On the fulfilment of these 
conditions, a dispute can be referred to arbitration not only 
when it is actually pending but also when it is apprehended that 
it, may arise in future. An agreement to refer a future 
controversy to arbitration, however, has no effect unless it 
relates to a determinate relation of right or to the controversies 
arising therefrom. 

Arbitrators are entitled (i) to examine witnesses and expert 
witnesses who appear voluntarily, and (2) to continue the 
procedure and render an award even where either party asserts 
that the case does not legally admit of arbitration procedure, 
that no valid agreement to refer exists, that the agreement to 
refer which docs exist does not relate to the controversy to be 
decided, or that they (the arbitrators) have no power to exercise 
their functions as such. Arbitrators may also be refused for 
causes similar to those for which a judge may be refused and 
also for certain other causes. 

Unless otherwise provided, an award is to be decided upon 
by a majority vote in case there are several arbitrators. An 
award must contain the date of making and be signed and 
sealed by the arbitrators; and an exemplification thereof, also 
signed and scaled by the arbitrators, is to be served on each 
of the parties; while the original is required to be deposited at 
the Clerks' Office o*f the competent Court with the documents 
of service annexed. 

An award duly rendered by arbitrators has the same effect 
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as a final and conclusive judgment of a Court, and settles the 
relation in dispute once and for all so" far as the parties are 
concerned ; but'it can be enforced by execution only when 
backed up by a. judgment of execution. No judgment of 
execution can be rendered if there exists a ground on which 
-application can be made for the annulment of the award. An 
action for the annulment of an award can be brought only for 
certain specified reasons, such action, as also an action for the 
appointment or refusal of arbitrators, an action for judgment of 
execution and so on, coming under the Local or District Court 
designated in the agreement to refer, or, in the absence of any 
such designation, the Local .or.District Court wjiich would be 
competent if the claim were judicially asserted in a Court instead 
of being referred to arbitration. ' ' > 

As to whether the Court may dismiss the case if either 
party brings an action in a Court after an agreement to refer has 
been entered into in regard .to a particular relation of right, this 
question has been answered in the .affirmative by the Japanese 
Supreme Court. (Art. 786 el seq.) 


CHAPTER 9. 

.. *• ‘ • • ' y) 

’ ' THE CODE OF CRIMINAL PROCEDURE- ! • 

. . (Hei/i Sos/to Ho)., 

The Code of Criminal Procedure is a formal public law 
containing provisions with which the J udges, Public Procurators, 
persons accused, etc. must comply in regard to any dispute about 
the* application of law, when the State enforces, or tries to 
.enforce, its penal power against offenders—real or alleged 
.under the Criminal Code. .As the Code of Civil Procedure is 
an adjective law to the Civil Code, so the Code of Criminal 
. Procedure is an adjective law to the Criminal Code . This is 
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why, in the Law of the Constitution of the Courts of Justice, \he 
constitution of the Civil Courts arc provided side by side with 
those of the Criminal Courts. The chief points on which the 
Code of Criminal ftocedure differs from the Code of Civil. Pro¬ 
cedure is, that actions in the former have for their object the 
enforcement, under public law, of the penal power of the State, 
and the parties to them therefore, as a rule, are not permitted 
to alter the rights and duties involved ; while actions in the 
latter have for their object the claiming of redress under private 
law against cncroachers upon private rights, and the parties are, 
therefore, as a rule, permitted to modify their rights and duties. 
One, In short, is a compulsory law, while the other is an optional 
law. 

Owing to this difference in the object with which actions 
arc brought notwithstanding that the two codes of procedure 
arc of the same legal nature, there arc many differences in their 
provisions as to the commencement, progress and termination 
of actions, tl»c principal of which wc Will briefly explain in due 
sequence. 

SECTION I. 

Jurisdiction of the Criminal Courts. 

Like the jurisdiction of Civil Courts, the jurisdiction of the 
Criminal Courts may also be generally classified into (i) material 
jurisdiction and (2) territorial jurisdiction. Material jurisdiction 
is the competency of the Courts which is determined by the 
classes of offences, the degree of gravity of penalties to be im¬ 
peded, the social status of offenders, the object of offences, etc., 
while territorial jurisdiction is the competency of the Courts 
which is determined by the territorial limits of the districts within 
which they exercise jurisdiction. When there is a conflict in 
point of material jurisdiction—as when an action is to be brought 
against the same individual relative to several offences over 
wftfch several Courts have jurisdiction—the highest of all the 
Courts concerned is to adjudicate on all the offences together. 



THE CODE OF CRIMINAL PROCEDURE. 


399 


When, again, there is a conflict in point of territorial jurisdiction 
—as when several Courts have jurisdiction over one and the 
same criminal case—the one among them that first commenced 
preliminary examination or public trial is competent. (Arts. 
25, 27 and 28.) 

SECTION 2. 

Exclusion, Refusal and Excuse of Officers of 
the Courts. 

Like the Code of Civil Procedure, the Code also contains 
provisions according to which a judge or a court clerk is ex¬ 
cluded by operation of law from exercising his functions as 
such or may be refused. When a judge (or a court clerk) is in 
a certain relation with regard to the case in hand—as, for ex¬ 
ample, when he himself is the injured party, when he or his 
wife is related by blood or marriage to the accused, to the 
injured party or to the wife or husband of such person, etc., etc. 
—such judge (or court clerk) is, by operation of law, excluded 
from the exercise of his functions. A judge (or a court clerk) 
may be refused cither by the Public Procurator or any other 
person interested on the same grounds as those on which a civil 
judge may be refused. 

When a judge (or a court clerk) himself recognizes that 
there exists a cause for exclusion, or that his participation in the 
case would be prejudicial to impartiality of judgment, he may 
excuse {kivniht) himself from the exercise of his functions by 
declaring the fact to the Court competent to decide a motion for 
refusal. (Arts. 40-45.) 

SECTION 3. 

Inquiry into Offences. 

When a Public Procurator obtains knowledge of an offence 
having been committed, by complaint, by accusation, by 
flagrancy or by any other cause, or considers that an offence 
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has bceii committed, before heipro'ceeds to‘ bring puhlic action 
it'U necessaryi for him to‘inquire 5 s. to whether-there arp facts 
Sufficient to warrant such a course—that is to say, whether the 
persbn suspected is really the, offender, whether the ac{ con¬ 
stitutes an offence, whether it constitutes a case, coming under 
the competency of an ordinary Court, etc The Code, therefore, 
invests Public Procurators With power freely to make inquiry 
into these matters (that is, power of inquiry and investigation’. 
The Chief of the Metropolitan Police Hoard and prefcctural 
governors ate., a$ officer? of judicial police (shi/d-keisatsukwan ), 
^ch within l\is own district,'possessed of the same power as 
the Public Procurator, of the District Clour t in regard to criminal 
ijiquiijy and investigation, (t) Chief inspectors of police, inspec¬ 
tors and assistant inspectors, (2) offers’and, non-comniissionca 
officers of gendarmerie, (3). governors of islands, (4 headmen 
of districts igmic/td), (5) fore-try offiqirs, ( i6 niayorsof'cities 
and headmen of towns and yillagcs rind (7) shipmaster* may 
•exercise p nver, of criminal inquiry and irivestig iti-'m as assistants 
tp Public Procurators., (A/ts. 4648.1 ! 

. SUI'-SI'CTION 1. 

* • •• • * 

Complaint aiui Accusation.'. • . 

\i.: ..Complaint (kofoisu) .is information against an offender 
, is . f‘y en . b y tl,c in J urcd pafty- himself to. the Public 
J'rpcurator or the officer of judicial police at. the place where 
fc ;° ffcncc w a s committed or where the offender resides; 
while accusation {kokuhalsu) is information which a person 
(other than the injured party) gives, as regards the facts (real or 
supposed) of an offence which he kndws or considers to have 
been committed, to the Public procurator or the officer of 
•judicial police at the place wheratlie offence was committed or 
WhtretHe offehder resides. Both complaint and accusation are (as 
i-Aile) tbbd'ffiadeui writing signed and-sealed by the complainant 
onaccaser ahd'accompaniedby pfroofs.' They may also be made 
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verbally, in which ease the officer who receives such communi¬ 
cation must draw up a protocol in writing and have it signed 
and sealed by the complainant or the accuser (as the case may 
be). ; In ease complaint or accusation has been made in bad 
faith, the complainant or accuser is liable to punishment for 
false accusation, if, the person against whom such complaint or 
accusation has been made, having been either acquitted or 
found not guilty, brings an action for false accusation agains* 
him. Kven when complaint or accusation has been made In good 
faith, the complainant or;accuscr cannot evade civil responsibi¬ 
lity for damages if he has been in grave error. (Arts. 13, r4 
and 49-55.) 

SUB-SKCTION 2. 

Flagrant Offences and Quasi-flagrant 
Offences. 

A flagrant offence {gcn/d-lum) is one which is discovered 
at’the moment of committal or immediately after (Art. 56) 
while a quasi-flagrant offence ( jint-gcnkohan ) is (1) where an 
individual is pursued as offender by the cries of one or more 
persons, (2) where an individual is found possessed of dangerous 
weapons, stolen goods, etc., or bears upon his person or dress 
clear traces from whicH* it may be presumed that he is the 
offender, or (3) where the head of a house requires the assis¬ 
tance of an official in order to inspect the proofs of an offence : 
committed in that house or in order to arrest the supposed' 
offender (Art. 57). 

Provisions relative to flagrant offences have been specially 
inserted in the Code in order to provide against the escape of 
the offender or the destruction of proofs for want of adopting 
prompt measures. So, an officer of judicial police, police^ 
constable, gendarme, or any other person may, without waiting 
for a warrant, arrest the offender (real or supposed) in any of 
such eases (Art. 58 and 60). 
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SUB-SECTION 3. 

Criminal Prosecution. - ; 

When inquiry in a criminal case has been completed and 
it is found that there are sufficient proofs of the fact of an offence 
having been committed, the matter is referred to an examining 
judge (jug* (V instruction: yoskin honji) for preliminary ex¬ 
amination, or (in certain cases) at once to the Court of public 
trial. This procedure is known as prosecution ( fciso \). • In 
Japan, whether a prosecution shall be instituted or not is left to 
the discretion of the Public Procurator ; the principle acted on 
is that in case he is satisfied that an offence has been committed 
the Public Procurator is always bound to commence prosecu¬ 
tion without any regard to his pcisonal views as to the ex¬ 
pediency or [inexpediency of such a course and to the circum¬ 
stances of the case, however extenuating they may be. (Arts. 
62-66, 212, 235 and 236.) It nay be added, however, that a 
case may be quashed by direct order of the Minister of Justice 
if he likes to interfere. 

SECTION 4. 

Preliminary Examination. 

Preliminary examination (yosJiin) is part of the inquiry into 
the facts of an offence which is inaugurated by the institution of 
public action ; it is a three-phased proceeding in which (1) the 
prosecutor (the Public Procurator), (2) the accused and (3) the 
Court take part. Preliminary examination has for its object to 
make preparatory examination in so far as is necessary for 
determining whether the case should be referred to public trial 
or the accused be acquitted and the proceedings against him 
terminated. In order to attain this object in view, the ex¬ 
amining Judge nay do almost all acts of inquiry, searching for 
and seizing articles, arresting and detaining the accused, ex¬ 
amining witnesses and expert witnesses and the accused. 


THE CODE OP CRIMINAL PROCEDURE. 4°3 

availing himself of documentary evidence, making inspection on 
the spot, etc, In regard to these inquiries, the Code acts on 
the principle of “ free conviction,” that is to say, whether the 
accused be found guilty or not is to be determined by the 
examining Judge according to his conviction on the basis of the 
facts gathered from all directions (Art. 90). But the examin¬ 
ing Judge is not allowed to act on the said principle of “free 
conviction ” to such inordinate length as to outstrip the bounds 
as specified by the Public Procurator as regards the accused 
and his alleged criminal act. This is the result naturally following 
from the fact that in Japanese law, the principle of impeachment 
(dangni) —that is, the principle according to which judgment 
can only be inssed in regard to an action brought by the 
prosecutor—is acted on instead of the principle of inquisition 
{ftyumon)— that is, the principle according to which the judge is 
permitted freely to make criminal inquiry of his own motion 
and without any action being bronght before him (Arts. 67 
and 184). 

SUBJECTION 1. 

Warrants of Summons, Warrants of Production 
and Warrants of Detention. , 

A warrant of summons ( shbkanjb ) is a warrant which the 
examining Judge, when he entertains a case at the instance of 
the Public Procurator, issues against the accused requiring him 
to appear in Court, A warrant of production (koinjd) is a 
warrant which is issued in order to have the accused taken to 
Court (1) when the accused docs not appear at the appointed 
time, in spite o! a summons having been served on him, (2) when 
he has no fixed residence, (3) when fears are entertained tliat he. 
may take flight or may destroy proofs against him, or (4) when, 
the accused having been guilty of a non-consummated offence 
or made a threat, it is feared that he may try to consummate 
the offence or carry his threat into execution. A warrant of 
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detention tydtyvjo) is a warrant which is issued in order to‘ 
detain the accused in Court (i) when on examination it is 
found that he lias committed an offence punishable by 
imprisonment or a heavier penalty, or (2) when the accused 
has taken flight. (Ails. 69, 71, 72.) Every warrant must 
state the charge against, and the name, profession and 
residence of, the person against whom it is issued, and the date 
of issue, and must be signed and scaled by the Judge and* 
Court Clerk, a summons being served by a bailiff on the 
accused, while a warrant of production and a warrant of de¬ 
tention are carried ihto execution by a constable or gendarme 
(Art. 76). 

SUB-SECTION 2. 

, Examination of the Accused. 

'Examination of the accused is a method of taking evidence 
and has for its object to cause the accused freely to make State¬ 
ments favourable or unfavourable to himself in regard to the 
charge brought against him, so that the examining Judge may 
form a definite conviction in favour of or against the ac¬ 
cused. In former days when actions were conducted on the 
principle of inquisition, the confession (of guilt) of the accused 
was considered as having the effect of nullifying all other evi¬ 
dence ; but nothing can be more absurd than such a practice. 
From a technical point of view, statements unfavourable (that is, 
a confession of guilt) and statements favourable to the same arc 
alike statements of the accused ; and if the accused was to l>e 
found guilty on the basis merely of his confession, it would be 
productive of lamentable results—nay, under such a system, 
there would be no call for a law of procedure. It is fortius 
reason that the Code provides first in Art. 94 that the examin¬ 
ing Judge shall not, in order to obtain a confession of guilt from 
the accused, use menaces or false allegations and further in Art.’ 
198 that after the investigation of each piece of evidence/ ttti 
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Presiding Judge shall ask the accused whether he has any 
opinion to oflcr thereon land further tell him that he may pro¬ 
duce any evidence that may tend to benefit him—provisions 
which expressly declare tliat statements of the accused which 
arc favourable to himself arc also of value under the law of pro¬ 
cedure (Arts. 93-101 and 198). 

SUB-SRCTION 3. ' 

Examination of Witnesses. • M 

Irt order to ascertain the facts of an offence, the Court may 
summon for examination persons other than the accused who 
have, or arc supposed to liavc, been witnesses of the facts in 
question. Such persons arc called witncssscs (s 7 /o-mn). Persons 
other than the accused who arc summoned as witnesses 
must, unless prevented from so doing by sickness or 
some other legitimate hindrance, appear at the appointed 
place at the appointed time and "speak the truth con¬ 
scientiously, concealing nothing and adding nothing what¬ 
ever”—as the words in which they arc first required to 
swear go, a witness who fails to perform this legal duty licing 
liable to a fine or detention. Hut (1) th? civil prosecutor, (2) 
relations by blood or marriage of the civil prosecutor or the 
accused, (3) guardian or ward of the civil prosecutor or the 
accused, (4) servants or employees of, and persons residing in 
the same house with, the civil prosecutor or the accused, (5) 
minors under sixteen years of age, (6) persons who do not 
possess full intellectual faculties, (7) deaf mutes, etc. arc dis¬ 
qualified for witnesses. Public officials, or persons who were 
public*officials, may refuse testimony, on proving the circum¬ 
stance, with regard to facts about which they are or were under 
official obligation to preserve secrecy ; and doctors, apothecaries, 
midwives, advocates, notaries, priests, etc., with regard to facts 
which have come to their knowledge in connection with their 
business and about which they are Ixnind to preserve secrecy. 
(Arts. 11 5 - 134 -) 
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SUB-SECTION 4. 

Expert Witnesses. 

An expert witness (kantei nin) is a person who, by reason 
of his special scientific or business knowledge, is summoned to 
Court and required, under the Code of Criminal Procedure, to 
examine, and give his opinion upon, facts connected with a 
criminal case, for the examination of which the Court stands in 
need of the assistance of an expert. The provisions governing 
the qualification for being expert witnesses, the cases where a 
person may refuse to give expert evidence, the penalty to which 
an expert witness is liable, etc. arc mainly the same as those re¬ 
lating to witnesses (Alls. 135-141). 

SUB-SECTION 5. 

Inspection, search and Seizure of Articles, 
Inspection (kenshb) is an act of a Judge which is done 
in order to ascertain by his own personal experience the exis¬ 
tence of facts connected with a criminal case, while search [sbsaku) 
is an act done by a Judge for the purpose of discovering cither 
materials. which may serve as evidence of the offence or the 
offender himself (Arts. 102—105). Seizure ( sashiosae ) goes 
further than either of the two above mentioned, for it means to 
dispossess, by positive measures, the possessor of articles which 
arc considered as calculated to prove the facts of the offence. 
But in the case of objects in possession of persons who may re¬ 
fuse testimony, and which concern those facts in regard to which 
they arc bound to preserve secrecy, it is a matter of course that 
they cannot be seized except with their consent (Arts. 106- 

114). 

SUB-SECTION 6. 

Liberation on Bail and " Stkifu," 

Liberation on bail {Jioshaku) is where, on the application 
of the accused who is under detention pending preliminary 
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examination, or of his legal representative, the examining 
Judge liberates the same for the time being in considera¬ 
tion of a sum of money which is furnished by the accused or his 
legal representative by way of security. Liberation on bail, 
however, docs not extinguish the effect of the warrant of deten¬ 
tion issued against the accused but simply suspends the execu¬ 
tion thereof for the time being, so the accused must appear in 
Court in answer to a summons, whenever the Court finds his 
appearance necessary: and should he fail to appear without 
good reason, not only the security money will be confiscated 
cither wholly or partly but the decree granting temporary 
liberation will also be annulled. 

Sekifn is an arrangement which owes its origin to the 
Japanese practice in former days of committing the accused to 
the care and custody of his immediate neighbours or of the 
authorities of his village. It differs from liberation on bail in 
that neither application of the accused or his legal repre¬ 
sentative nor security is required therefor, but the examining 
Judge, after hearing the opinion of the Public Procurator, entrusts 
the person of the accused to the care of his relations or friends 
on requiring the latter to produce a document of guarantee to 
the effect that they will cause him to appear whenever summon¬ 
ed by the Court. If the accused committed into the custody 
of his relations or friends should fail to appear without good 
reason when summoned, the decree of temporary liberation will 
be annulled (Arts. 150-160.) 

- • SUB-SECTION 7. 

Closure of Preliminary Examination. 

• The closure of preliminary examination is an intermediary 
step by which it is determined whether the ease should be re¬ 
ferred from preliminary examination—which is conducted almost 
on an inquisitorial plan—to public trial—which is conducted on 
the principle of impeachment pure and simple. According to 
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Japanese law, if the' examining Judge considers that the case 
docs not tome within his jurisdiction, or that further examina¬ 
tion is unnecessary, he is required to transmit all the records of 
the case to the Public Procurator, requesting his opinion as to 
the closure of preliminary examination. Whatever may be the 
opinion of the Public Procurator, however, the examining Judge 
must close the proceedings. It is provided for the protection of 
the accused that if a ruling acquitting the accused has become 
irrevocable, the Public Procurator c?n no longer prosecute him 
for the same act, and that even under another title. But should 
there be a change in the circumstances of the offence of which 
he has been accused, tliat is, if new proofs should transpire 
against him, he may of course be newly prosecuted on the basis 
of such proofs. (Arts. 161-175.) 

SECTION 5. 

# Public Trial. 

Public trial {Mum) is a proceeding by which the Judge, in 
regard to a case becoming pending in the Court cither in con¬ 
sequence of closure of preliminary examination or of immediate 
reference, determines whether the State has power to impose a 
jjcnalty and tlic extent of such power (if any). 

Japanese law acts on the principles of impeachment, public 
hearing, oral debates and direct investigation. Impeachment is, 
as already explained, an arrangement under which prosecution 
is entrusted to one office, and trial and judgment to another. 
According to the principle of oral debates, the relations involved 
in an action arc orally communicated between the Court and 
the parties to the action.. 

Though the Code 0/ Criminal Procedure, as the Code of 
Civil Procedure (Art 103) docs, docs not expressly provide that 
it acts on the principle of oral debates, yet that it docs so may be 
gathered from the trend of the whole of its. provisions relating to 
public trial. The Constitution (Art. 5 9 )-provi(f« tliat trials’and 
judgments of a Court shall be held and rendered pubiicly ; and 
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the Code of Criminal Procedure also provides that the same 
principle shall be followed as a rule. The principle of direct 
investigation is one according to which judges are, as a rule, not 
to be guided by the protocols embodying the investigation of 
the examining Judge but by the evidence directly gathered by 
themselves in Court ; but, in practice, the Judges are guided by 
the protocols. We will now proceed to explain the matter 
under separate heads: (1) the scope of examination at public 
trial, (2) the order of examination at public trial and (3) judg¬ 
ment. 

SUB-SECTION 1. 

Scope of Examination at Public Trial. • 

That the scope of examination at public trial is determined 
by the scope of the public action is a point which is provided 
in Art. 184 of the Code, in other words, the Court of public 
trial can adjudicate only on matters which have been referred 
by the Public Procurator either directly or through tlvc examin¬ 
ing Judge. But in regard to accessory offences which have 
been discovered in the course of the oral proceedings, they may 
be adjudicated upon, even though no special prosecution has 
been instituted for them (Art. 184, par. 2 and Art. 185). 

SUB-SECTION 2. 

Order of Examination at Public Trial. 

First of all, the accused is to be interrogated as to his name, 
age, profession, residence and place of birth ; and this is followed 
up by the statement by the Public Procurator of the case against 
the accused as based on the ruling closing preliminary examina¬ 
tion or the indictment (as the case may be). After this speech 
of the Public Procurator, the Judge examines the accused as to 
the criminal act of which he stands accused. It is a rule that 
the Public Procurator’s speech and the examination of the 
accused should be delivered and conducted where witnesses 
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are not present (Art 193). After the examination of the ac¬ 
cused, witnesses and expert witnesses are examined, protocols 
are read aloud, pieces of evidence are shown, and then the 
debates are opened by the Public Procurator, followed by the 
accused and his counsel. 

SUB-SECTION 3. 

Judgment. 

Judgment is rendered by reading aloud the formal adjudi¬ 
cation (. shubun ) either on the day on which the debates arc 
concluded or on the day set for the next hearing. The reasons 
for the judgment are sometimes read aloud along with the formal 
adjudication, but more often they are verbally summarized, the 
person condemned being enabled to apply for an exemplification 
or copy of, or an extract from, the judgment. At the same 
time, the accused is to be informed of the term within which he 
may appeal. When a penalty is pronounced by judgment by 
default, it is necessary to declare that protest may be entered 
against it, together with the term for such protest. In order 
that the rendering of a judgment may be valid, it is as a rule 
necessary (1) that the same Judges have attended the public trial 
throughout without interruption and (2) that the accused is 
alive. (Arts. 203-207.) 

SUB-SECTION 4. 

Recourse. 

Recourse (Joso) is a method by which a judgment of a 
Court (before it becomes final and conclusive) is attacked by 
any of the parties and other persons concerned who are dissatis¬ 
fied with it, in order to have it quashed or modified. Recourse 
may take the shape of (1) appeal in first instance, (2) appeal in 
second instance or (3) complaint. 

(1) Appeal in Fist Instance. 

Appeal in first instance (k'jso) is made against a judgment 
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in the main case, or against a certain judgment prior to that in 
the main case (that is, ^ judgment against an exception taken on 
the ground of incompetency of the Court or inadmissibility of 
public action), rendered in first instance by a Local Court or a 
District Court. Appeal may be made either against the whole 
of a judgment or against a portion thereof. 

The Public Procurator, or any other person concerned, 
who desires to appeal, must, within five days from the day on 
which the judgment to be attacked was rendered, present a notice 
to the Court which has rendered the judgment to be attacked. 
An appeal which lias not been lodged in due time, or which is 
considered as not well founded, is to be rejected. (Arts. 250-266.) 

(2) Appeal in Second Instance. 

Appeal in second instance (Jdkoku) is admissible against a 
judgment in the main ease, or against a certain judgment prior 
to that in the main ease (that is, a judgment against an exception 
taken on the ground of incompctcncy of the Court or inadmis¬ 
sibility of public action), rendered in second instance by a 
District Court or an Appeal Court, always on the ground only 
that the judgment attacked Is in violation of law. A judgment 
is legally considered to be in violation of law, for example, 
when the Court adjudicating was not constituted as prescribed by 
law, when a judge took part in the proceedings notwithstanding 
liis being excluded by law from the exercise of his functions, 
etc., etc. 

The Public Procurator, or any other person concerned, who 
desires to make appeal in second instance, must, within three 
days from the day on which the judgment attacked was render¬ 
ed, present a notice of appeal to the Court which has rendered 
the judgment attacked. An appeal which has not been made 
in time, or which is deemed unfounded, is of course to be 
dismissed. (Arts. 267-292.) 

(3) Complaint. 

Complaint (kokolcu) may be made only in those cases 
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where it is expressly permitted by law. It may, for example, 
be made against (l) a ruling rejecting as unfounded a motion 
for refusal (Art. 42), (2) a ruling imposing a fine not exceeding 
40 yen or a police fine upon a witness or an expert witness on 
the ground of his refusing to be sworn or to testify (Arts. 126, 
138 and 190). 

< The Public Procurator, or any other person concerned, who 
desires to make complaint, must, within three days from the day 
on which the judgment attacked was served, lodge a notice of 
complaint in the Court by which the judgment attacked was 
rendered. On receipt of the notice, the Court must rectify the 
points complained of, if it considers the complaint -to be well 
founded, while, if it does hot, it must, within three days, transmit 
to the Court of complaint—that is, the Court next superior in 
order of instance—the notice of complaint accompanied by the 
reason for which it considers it as unjustifiable. The Court of 
complaint then considers whether the complaint is admissible or 
otherwise and must reject it if it does not fulfil the conditions 
required for complaint. (Arts. 293:300.) 

SUB-SECTION. 5. 

Final and Conclusive Judgment. 

When a certain term of days lias elapsed after the rendering 
of a judgment in a criminal case and it has become impossible to 
attack the same by means of appeal, etc., the judgment has then 
become final and conclusive. The effect of a judgment having 
become final and conclusive is that, whether such judgment is 
correct or otherwise, no fresh trial and judgment can be 
demanded for the act against the same person. . This is what is 
technically called res ajudicata ( ichijifusairi ). (Art. 6, No. 3 
and Art. 17.) ... 

SUB-SECTION 6 . 

Extraordinary Appeal and Renewal of Procedure. 

In case the accused .would be improperly charged with 
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responsibility because of an error in law or an error in fact in a 
judgment which has become final and conclusive, remedy is 
afforded him by extraordinary appeal (hijojokoku) in the former 
case (i.e., in case there is an error in law) and by an action for 
renewal of procedure in the latter case (i.e., in case there is an 
error in fact). 

An error in law for which extraordinary appeal may be 
made is where, whether in first or second instance, judgment 
lias been pronounced punishing an act which is not punishable 
by law, or a heavier penalty has been pronounced than is proper 
or legitimate (Art. 292). If such an improper judgment has 
become irrevocable, because no api>cal has been lodged 
in'time, the Public Procurator of the Court which is entitled 
to accept appeal in second instance in such case may, cither 
under the instructions of the Minister of Justice or of his 
own motion, make an extraordinary appal at any time. 
Should the Court accepting such appeal deem it well founded, 
it must quash the judgment attacked and pronounce judgment 
in the case forthwith. 

Renewal of procedure (saislin) is provided for in detail in 
Arts. 301-309 of the Code. In case an error in fact is 
discovered in regard to a final and conclusive judgment on a 
felony or misdemeanor, as (for example) when, although the 
accused has been condemned for homicide, it is subsequently 
proved that the person supposed to have been slain is alive or 
was already dead at the time of the alleged offence, etc., 
the Public Procurator of the Court which has pronounced the 
penalty, the Public Procurator of the Court of Appeal having 
‘ jurisdiction over the Court which has pronounced the penalty, 
the condemned, etc. may apply for renewal of procedure by 
filing in the Court which has rendered the judgment attacked a 
petition accompanied by a copy of the judgment attacked and 
also documentary proofs. 

If the Court to which such appeal is made considers that 
the appeal is well founded, it is to quash the judgment attacked 
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and refer the matter to another Court of the same degree as 
that which lias rendered the said judgment. 

SECTION 6. 

•Execution of Penalties. 

When a judgment of condemnation has become final and 
conclusive, the penalty must be inflicted under the instructions of 
the Public Procurator of the Court which has pronounced the 
said judgment or the Public Procurator of the Court designated 
and instructed by the Court of appeal in second instance. To 
this rule, however, the execution of capital punishment forms an 
exception. When a condemnation to death has become final 
and conclusive, the Public Procurator must transmit the records 
of the case to the Minister of Justice and the penalty can be en¬ 
forced only after orders for the execution have been received 
from the Minister. (Arts. 317-320.) 


CHAPTER X. 

INTERNATIONAL PUBLIC LAW. 

SECTION 1. 

' Nature of International Public Law. 

International public law {kokusai-ldlid) is that law which 
determines the relations of rights and duties among States. But 
it differs entirely from domestic or municipal law in the manner in 
which it is made, etc. None but States can have rights or bear 
duties under international public law. A State is an organiza¬ 
tion composed of a fixed territory and people and governed by 
a sole sovereignty. The components of a State are, thus, (1) 
sovereignty, (2) territory and (3) people. 

There is only one sovereignty to a State; but from differ¬ 
ent points of view, its action many be classified into (1) the- 
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action within the State and (2) the action towards foreign powers. 
The State’s action at home is of a positive nature, in that it 
governs by power a land and its people ; but its action towards 
foreign powers is of a negative nature, inasmuch as it is bound 
to refrain from encroaching upon them. As the sovereignty of 
one State towards other Powers is actively negative, so the sovc* 

• rcignty of other Powers towards such State is |>assivcly negative. 
Nor does it operate on a footing of inequality, as the action of 
sovereignty at home does, but on a footing of equality. Terri¬ 
tory ( rydcht) denotes a fixed area which stands under a fixed 
sovereignty. Territorial sovereignty, thus, possesses positive and 
negative effects, that is, the positive effect to govern the terri¬ 
tory of the given State, and the negative effect that prevents it 
from being exercised outside the territorial limits of that State. 

The territories of States being limited parts of the surface 
of the Earth, they must be divided from each other by boundary 
lines, which may be either natural (as in the case of mountains, 
rivers, lakes, etc.) or artificial (as in the case of canals). The ter¬ 
ritory of a State is partly land and partly land covered by water. 
That |>art of the territory of a State which is covered by water is: 

1. Canals (as the Suez Canal and Panama Canal); 

2. Straits ; 

3. Rivers; 

4. Lakes ; 

5. Seas. 

Seas are classified into (1) high seas and (2) territorial 
seas. The high sea {kdkoi) is free and common to all countries: 
it belongs to no particular country. Territorial seas ( ryokai) 
include (1) seas round the coasts and (2) territorial sea in a nar¬ 
rower sense. Seas round the coasts arc within three knots from 
the dry land at the lowest ebb-tide towards the ocean, while 
territorial sea in a narrower sense denotes the whole part of the 
sea embraced by gulfs or bays or inland seas, etc., provided that 
the straight line drawn between both ends of the mouth or 
entrance thereof is ten knots or less. 
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. The State may acquire territorial sovereignty in two ways, 
namely, (i) by original acquisition or prior possession, that is, 
by acquiring land which belongs to no country, and (2) by 
derivative acquisition, that is, by acquiring land belonging to 
some other country. .This may be effected by exchange, pur¬ 
chase, gift, or cession under a peace treaty, etc. Permanent 
Occupation and lease resemble cession as a matter of fact; but, 
in legal principle, they are not cession. 

A third component element of a State is natural persons 
who belong to such State by nationality. Nationality (ko/suseki) 
denotes a relation of absolute subjection in which certain natural 
persons stand to the sovereignty of a certain State. How a 
natural person acquires nationality, and when he comes to enjoy 
and exercise rights under the law of the State to which he be¬ 
longs, are matters which arc provided for in. the domestic law of 
each country. In Japan, they are provided for in the Laiv of 
Nationality promulgated in 1899. 

SECTION 2. 

Classes of States. 

In view of sovereignty, States may be classified into (1) 
sovereign States and (2) semi-sovereign States. This distinction 
is drawn in view of whether States allow other States to 
subrogate in regard to the exercise of their own sovereign¬ 
ty. A State which gives consent to the exercise of the 
sovereignty of another, or by which the sovereignty of 
another is exercised is called a suzerain state (sdslu koku). 
Korea before the annexation was a semi-sovereign State vis-a- 
vis Japan. A permanently neutral State is also subject to re¬ 
strictions by treaty in regard to the exercise of its sovereignty ; 
but it is subject to the control of no suzerain State : only there 
are other States which guarantee its permanent neutrality. So, 
a permanently neutral State is not a semi-sovereign State. The 
points which characterize a permanently neutral State are (1) 
that it is created by treaty, (2) that its existence is guaranteed 
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by other States, (3) that it is already fixed to be neutral in time 
of peace, (4) that it cannot positively declare aggressive war, 
and (5) that war is not declared against it by other States. 

In view of their internal organization, States may be classi¬ 
fied into (1) simple States and (2) complex States. A simple 
State is a State which can exercise its sovereignty by itself, that 
is, without joining hands with another State, such being Japan, 
Great Britain, Russia, etc. A complex State is one which is 
composed of two or more States and of which the component 
States become authors of acts under international law simultane¬ 
ously with the composite State itself, such having been the case 
with the German Confederacy of 1815-1866. Monarchically 
Combined States arc States which arc joined together simply in 
the person of a sovereign. Such States arc each a simple State 
in international law: they simply liappen to have the same 
sovereign: in all other respects they arc entirely separate from 
each other. An example of monarchically combined States was 
afforded by the king of the Belgians who was at the same time 
the King of the Congo before 1908. Politically combined States 
are two or more States which arc combined against foreign 
lowers for certain political purposes, Austria and. Hungary 
being a case in point. 

The advantage of distinguishing politically combined States 
from monarchically combined States lies in the fact that if one of 
two politically combined States declares war against a'third 
power, the other, too, must fight such third power, while in the 
case of monarchically oombined States, one of them may enter 
upon war with a third power but it is not necessary for the other 
to i»rticipate in the struggle. 

SUB-SKCTION 3. 

Rights and Duties of a State. 

Though a State is independent, yet so long as it is a mem¬ 
ber of the comity of nations, it must be considered as being 
independent only in so far as compatible with the rights of other 
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States.- In point of form, a State has equal rights with other 
States; but, for the existence of a comity of nations, it is un¬ 
avoidable- that such rights should be subject to more of less 
restriction, • Extraterritoriality (clrigwqi-h$len)\ js the most im¬ 
portant of such restrictions. 'Extraterritoriality docs' yot mean 

that certain persons or objects within the territory of a foreign 
State arc exempted by right from conforming to the*law of that 
State; but. that that State, by way of favour,or courtesy, -excuses 
tlicm from conforming to its law,- ; 

Persons 'and objects’enjoying extraterritoriality arc* as 

foUaws’;— . 1 vidvr.l :l :■ V >: . 1 ; - . . * 

*V *. States;—It is not for a State to be-subject 1 to-the S0V7 

• 1 y •’ ■ ercignty of another and so it enjoys extraterritoriality • 

• v. at the liands of another State, with the result that if a 
. State has property, or does acts in another State, it 

r. : * c, \|oys thc benefit of extraterritoriality in regard to 

* such property or acts < . * 

. 2. Thc same applies to sovereigns and their suites and lug¬ 

gage, Presidents being regarded in thc-same light-as 
. sovereigns in'thjs respect; ; . • .. 

V 3.* Ambassadors and ministers, embassies and legations, 
and thc staffs of embassies and legations ;• , • . 

4. Consuls.—Consuls arc (representatives of their country 
. for economic purposes andnot representatives of the 
•.name in political matter* So, they do not • enjoy ex¬ 
traterritoriality* But now-a-days certain special pri¬ 
vileges arc in many cases conferred by treaty upon 
consuls and their families and attendants (as by Art. 3 
of thc—now expired—Germano-Japanese Treaty re 
the Duties [of Consuls)—privileges which arc closely 
akin to extraterritoriality; 

5. Mcn-of-war and troops. 

•" Extraterritoriality is enjoyed as a matter of course without 
there being any special stipulation embodied in a treaty; but 
not so with- consular jurisdiction {rybji saibanken), which is 
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enjoyed only as a result-of a special treaty. When subjects of 
‘‘• A " state residing in “ H ” state arc not subject to the jurisdic¬ 
tion of the Courtsiof “ B'!.state but to that of consuls sent- out 
by’ “ A ” state to “B V state, “ A " state is said to have consular 
jurisdiction-in “B" state. . .Consular jurisdiction of foreign 
I>o\vers was recognized in Japan until 1899 when it was abolish* 
cd by.treaty. . On the other hand, Japan and other States have 
still consular jurisdiction in China and Siam. In regard to 
China, Japan only has tltc.right against China by virtue of Art. 
3 of the Chino-Japanese Treaty of Commerce and Navigation 
concluded in 1896. Japan's consular jurisdiction in Siam Is 
conditional, Japan having the right only until Siam shall have 
enforced a Civil Code (except as regards the law of marriage 
and law of succession), Code of Civil Procedure, Criminal Code, 
Code of Criminal Procedure and Law of Constitution of the 
Courts of Justice {vide the Memorandum n»adc in'Fcb., 1897). 
For the contents of consular jurisdiction, -ride In re the Duties 
of Consuls (Law No. 70 of the'year 1899). . • 

Mixed jurisdiction {kongit-saibtm) is where foreigners are 
admitted’as judges in the law courts of a State So as to try and 
decide causes in conjunction with native judges. Arrangements 
for mixed jurisdiction arc made, when the legal system of a 
country is not in a satisfactory condition and sufficient confidence 
cannot be placed in the impartiality of the court there. ’ Kgypt 
is now the only country where the system is adopted. ‘ ' • 

Ifxtrodition {hanzainin-/ikiiwtashi) is where a State which 
has power to inflict punishmerit upon an offender Who has fled 
into another country demands and obtains delivery of such 
offender from the latter country. Japan concluded a treaty of 
extradition with the -United States in 1886 and anothcr’Witii 
Russia in 191 r. The commercial treaty concluded with Cltfna 
in 1896 contains a stipulation on this head (Art. 24). Art. ; 6-of 
the Memorandum annexed to the treaty made with Spain itfJ897 
provides that the contracting Powers agree to make a special 
treaty in future in regard to mutual delivery of offenders, bdt 
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that until Ihe conclusion of such treaty each of the contracting 
Powers shall, in that matter, and also in regard to the execution 
of claims in civil and criminal cases, grant to the other the same 
rights and privileges as have been, or will be, granted to tire 
most favoured nation. So, Japan lias rights and duties of ex¬ 
tradition with Spain, too. The classes. of offenders to be deli* 
vereti are limited to, those enumerated in the treaty (vidt Ait. 2 
of the AmericoJapanese Treaty of Extradition). 

. In treaties of extradition, however, natives are often ex¬ 
cepted (Art. 7, ditto), as also political offenders (Ait. 4, 
ditto). . 

SECTION 4- 

Organs ok Representation ok a State. 

Of organs of representation of a State, those which are con¬ 
tinually resident in foreign countries arc ministers and .consuls, 
of whom the former represent the State iu political acts and the 
latter, in economic acts. 

Ministers (in a wider sense) include (1) ambassadors pleni¬ 
potentiary, (2) ministers plenipotentiary, (3) ministers resident 
and (4) charges d'affaires. When a State sends out a minister 
to another, State,the latter is bound to receive him,but may refuse 
the. particular person if there is good reason for so doing. It 
would Ixr absurd to refuse any and every person. When a 
minister goes to reside in a foreign country, he takes with him 
Credentials addressed by the sovereign (or, in the case of a 
cJtarge d'affaires, by the Foreign Minister) of his country to 
the sovereign (or, in the case of a charge d'affaires ,. tp the 
Foreign Minister) of the country in which he is going to reside 
and presents the same • to tbc addressee on his arrival in the 
latter countcy. ’ j • 

As already pointed out, consuls are representatives of then- 
home country for economic purposes. .Though they do.not 
differ from ministers in that they also reside in foreign countries 
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and attend to their duties there, their functions differ greatly 
from those of ministers. Apart from the fundamental difference 
that ministers are representatives for political purposes, while 
consuls arc representatives for economic purposes, the number 
of ministers is limited, while that of consuls is not; for while 
there is, as a rule, only one minister for one country, it is 
usual to appoint several consuls in several parts of a foreign 
country, inasmuch as while political interests' arc uniform 
throughout the country, economic interests may vary from 
part to part of a country. Further, while a minister 
is sent out and received, not by virtue of a stipulation in 
treaty, tire residence of consuls is always determined by 
treaty. 

v Consuls may be (i) appointed consuls, that is, consuls who 
arc regular officials of the home country, (2) honorary consuls, 
that is, foreigners who arc entrusted to exercise the functions of 
consuls, (3) common or ordinary consuls or (4) judicial consuls, 
that is, consuls who attend to judicial affaire (in the exercise of 
consular jurisdiction) as well as to affaire which come within the 
proper province of consuls. 

Consuls are appointed by the home country and sent out 
to countries where they arc to reside ; but they do not begin to 
exercise their functions until the Governments of the countries 
in which they arc to reside have granted them exequaturs (nin- 
Aajo). A State to which a consul is sent out, 'as a rule, gives 
him an exequatur ; but it may refuse to do so if the person in 
question has been guilty of an offence, or 4 t is appreliended that 
liis residence will be prejudicial to the peace and order of the 
country concerned. The duties of a consul consists in promo¬ 
ting his home country’s economic interests in the country in 
which he is resident, seeing that the treaty of commerce and in¬ 
tercourse subsisting between his country and the country in 
which he is resident is operating in a satisfactory manner, and 
protecting people of his country living in the country in which 
he is resident. 
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SECTION 5. ; 

. • , .Treaties. . • • . 

• • A treaty ( joyakn) is an agreement of intention between 
States as expressed in writing. The elements, of which a treaty 
is composed are thus, (I) Sovereignties, (21 representatives, <3) 
agreement and (4) ratification.' As a treaty is formed by agree¬ 
ment, so it is terminated also by agreement; but there arc cases 
where.a treaty is terminated at the discretion of one of the con¬ 
tracting pOweft only; such being the ease where, one of the con¬ 
tracting powers only having.a right,, such power makes a remis¬ 
sion of the duty involved. A treaty may also be terminated in 1 
depcndcntly of the intention of the contracting powers, such be¬ 
ing the ease where performance of the duty under treaty has be¬ 
come impossible either legally or as a matter of fact. This 
occurs most often when die parties to, or the subject-matter of, A 
treaty are or Is extinguished, as when, a treaty of navigation 
having been made with reference to a certain river or sea, such 
river or sea has ceased to be navigable, or where, a treaty of 
alliance having Ixrcn made among three powers, two of them 
have entered upon a state of war with each other, in which case 
the contractual duties of the third power arc absolutely extin- 
guislicd i/so facto. The commonest of treaties arc commer¬ 
cial treaties. Though, in former days, most countries acted on 
the policy of national isolation and did not have free intercourse 
with foreign countries, there is now-a-days no country which 
absolutely shuts itself out of foreign hitcrcoitrsc, but all countries 
may frocly trade and have intercourse with each other. Peaceful 
communication is the order of the day ; the policy of national 
Isolation is a dream of the past. Hence the development of 
commercial-treaties. A commercial treaty usually provides (1) 
the freedom of residence and comihg and going of people of the 
contracting powers, (2) the freedom of importing and exporting 
products and manufactures, (3) matters relating to customs 
duty, etc. There are two ways in which customs duty (kwanza) 
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is collected, that is, it may be collected either,'according to a 
statutory tariff (Kokutci Zciiitsu), that is, rates determined at 
the discretion of the given State, or according to a conventional 
tarilT, (Kyofei Zciritsii), that is, rates determined by treaty with 
a si>ccific State. ' * . .... 

Customs duty is imposed cither on the standard of value 
{iitktisei: ad-valorem duty) or of Weight {jufyosci': specific 
duty). With reference to ad-valorem duty, the value at what 
place and at what time is to be followed is determined by treaty. 
In this respect, the supplementary Anglo-Japanesc Treaty pro¬ 
vides that the ad-valorem duty to be imposed on imports ac¬ 
cording to the Tariff is to be determined by the cost price of 
the goods at the place of purcliasc, production or manufacture, 
/Ins the cost of insurance and freight from the’place of purcliasc, 
production Or manufacture to the port of destination, and com¬ 
mission X»f any).- ;• , ; 

Most commercial •treaties contain wliat is known as the 
most favoured nation clause (saikeikobi jokon), that is, a clause 
by which each or one Only of two contracting powers agree to 
grant to the other such rights and privileges as have been, or 
will.be, granted to a third power. 

• Treaties are usually* classified into (1) political treaties and 
(2) administrative treaties. Treaties of alliancfe, treaties of neu¬ 
trality, etc. belong to>. the former class, while postal treaties, 
commercial treaties, servitude treaties, telegraphic treaties, 
treaties relative tQ copyrights, treaties for the protection of in¬ 
dustrial property, etc. are of the latter class. For various treaties 
entered into by and between Japan and foreign powers, the 
reader is referred to a work entitled Jdyaku Istvi (“ Collection 
of Treaties and Conventions ”.). 

SECTION 6. 

Adjustment of Disputes between States. 

There arc two ways in which a dispute arising between two 
States may be adjusted short of resorting to war, namely :-(i) 
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by the intervention of a third power and (2) between the con¬ 
tending powers themselves. 

. Intervention of a third power for the preservation of peace 
may assume various forms: 

(1) Acting as go-between (s/tusen). —This is for a third 
power to stand between the contending powers and communi¬ 
cate the intention of one to the other. In such a case, the third 
power acts merely as messenger and transmits the opinion and 
demands of the one to the other. 

' (2) Intermediation {kyoc/tu-c/tdlei).—ln this case, a third . 
power, instead of confining itself to communicating the opinion 
of one to the other, adopts measures so as to promote the peace¬ 
ful solution of the dispute. 

. ' (3 )'Arbitration {chisai-sdiban).— Arbitration is where, two 
States disputing with each other on a question of law, a third 
power acts as judge and renders judgment for - the solution of 
the question. According to the Convention for the Amicable set¬ 
tlement of International Disputes of 1907, a State may conclude 
with another what is called a treaty of arbitration in regard to a 
dispute which has arisen or may arise in future. This treaty 
includes a promise and undertaking faithfully to submit to an 
award. A permanent court of arbitration is established at the 
Hague in Holland. The procedure for arbitration trial, persons 
to be judges, manner in which a vacancy among them is to be 
filled—these and other matters arc minutely provided in the said 
Convention for the Amicable Scttlcmentof International Disputes. 

(4) International investigation (, kokttsai-shinsa ).—This is 
investigation which a third power is requested to make when 
there is a doubt or|disputc between two powers on a question of 
fact. For this matter, too, the reader is referred to the Con¬ 
vention for the Amicable Settlement of International Disputes of 
1907. 

There arc two kinds of methods by which a dispute is 
solved by the contending powers themselves, namely, (1) me¬ 
thods in which force is not used and (2) methods in which force 
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is used. The former include (1) successful refutation, (2) 
acknowledgment of the adversary’s claim, (3) submission (yield¬ 
ing), (4) ultimatum, etc.; while the latter include (1) requital, 
which is where “ A ” state having violated the interests of “ B " 
state, “ B ” state violates the interests of “ A ” state in the same 
way, (2) retaliation, which is where “ A ” state having violated 
' the rights of “ B ” state, “ B ” state violates the rights of " A " 
state either in the same way or in a different way, (3) seizure of 
ships and (4) blockades in time of peace. 

SECTION 7. 

War. 

War (senso) is a general term for contests openly carried 
on by arms between subjects of (or parties to) acts in international 
law (and sometimes bodies or organizations which arc recogniz¬ 
ed to be belligerents). 

SUB-SECTION 1. 

Direct Effect of Outbreak of War. 

The direct effect of outbreak of war may be considered 
under three heads, namely, (1) the effect upon persons, (2) 
the effect upon things and (3) the effect upon legal relations. 
The effect upon persons includes the effect upon the hostile na¬ 
tion and the effect upon neutrals; but we will here confine our¬ 
selves to the discussion of the effect upon the hostile nation and 
that only with reference to tint peaceful portion of them who 
are resident in the country with which their country is at war, 
leaving out of sight for the present the belligerent portion of the 
same. In ancient times, war used to be regarded as nullifying 
all relations between the belligerent powers ; but the idea at 
present is that war terminates merely the peaceful relations be¬ 
tween them and not all relations. So, ministers and consuls, who 
are organs of representation for purposes of peaceful intercourse 
between the powers, go home to their respective countries; but 
peaceful subjects of each belligerent power who are resident in 
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the country with which their country is at war need not neces¬ 
sarily do so. Unless there are special circumstances, or unless 
it is necessary for military purposes, neither , belligerent power 
banishes out of its territory people of the country with which it 
is at war. Such was the attitude of Japan at the time of the 
Chino-Japanesc War (Imperial Ordinance No. 13; of the year 
1894) and also at the time of the Russo-Japanese War (Home 
Department Instruction No. 2 of the year 1904). The same 
was the attitude adopted by Japan towards the German rest 
dents in 1914- But should it be necessary for purposes of war, 
each belligerent power may of course banish people of the 
hostile country who arc residing, within its territory, or forbid 
others to enter its territory, or stop others, again, who are leav¬ 
ing the same. 

Each belligerent power may confiscate goods of the hostile- 
power which arc found within its territory. Ships of the hostile 
country may also be confiscated, no matter whether they belong 
to the Government or to private individuals of that country. 
But as regards the enemy's ships which have been in ports or 
bays of one's country from before the outbreak of war, or 
which have entered the same without knowledge of the outbreak 
of war, it is a rule that they should be required to leave within 
a fixed time and should not be confiscated if they go in time 
{Imperial Oulimnce No. 20 of the year 1904, and resolution of 
the International Peace Conference, 1907). 

It was formerly believed that the treaties existing between 
two powers were all to be terminated ipso facto upon the out¬ 
break of war between them. But such is not the case at pre- 
scht. Some of them arc terminated, while others are not. To 
explain this more in detail. •• ... 

• 1. Treaties which are terminated Simultaneously with the 
outbreak of war.—These are the treaty or treaties which has or 
have been the cause of war and other treaties for political and 
military purposes ; . 

' 2 • Trcatics thc operation of which is suspended simultane- 
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ously with the outbreak of war.—Social treaties Such as postal 
treaties and treaties of extradition come under this category; 

3. Treaties which continue in force notwithstanding the 
outbreak of war,—Treaties which have been made for purposes 
of war, such as.the Red Cross Convention, treaty re laws and 
customs of war, etc. arc of this kind. Treaties which have been 
made during war, such as a treaty about truce, treaty for ex¬ 
change, treaty of capitulation, arc likewise valid. Of such 
treaties, however, some cease to be effective on the termination 
of war, while others continue in force even thereafter, a treaty 
for exchange of prisoners being of the former kind and a treaty 
of peace, etc. being of the latter kind. 

. As to commerce after the outbreak of war, and claims and 
rights of action between private individuals, there arc two 
different principles, namely, English and Continental. Accord¬ 
ing to the English principle, commerce between the belligerent 
nations is absolutely forbidden and transactions entered into 
subsequent to the outbrcak'of war arc void, while transactions 
entered into prior to the outbreak of war arc suspended in effect 
until the termination of war. The Continental principle is op¬ 
posed to this. 

SUB-SECTION 2. 

Belligerents and Non-Belligerents. 

Those who arc exposed to the violence of war arc confined 
to belligerents (kosensfa), Non-bclligcrents ( ZiUdsemlu ), that 
is, peaceful people, are free from the violence of war. Belli¬ 
gerents are classified into combatants and non-combatants. The 
following provision of Art. 1 of the Regulations Concerning 
Laws and Customs of War on Land dated 1 Stli October, 1907 
determine who are to be regarded as belligerents : • 

“ The laws and rights and duties of war apply not only 
to troops but to corps of militia and volunteers-fulfil¬ 
ling the following conditions, namely : 
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1. That they are headed by a responsible com¬ 

mander; • 

2. That they wear fixed special badges visible at a 

distance; 

3. That they openly bear arms ; 

4. That they observe the laws and customs of war in 
. their actibns. 

As an exception to the above, Art. 2 of the said Regula¬ 
tions provides: 

“ If the population of an unoccupied locality, who without 
having had time to organize themselves as under Art. 
1 on the approach of the enemy take up arms, openly 
bear arms and observe the laws and customs of war, 
they shall be deemed to be belligerents." 

SUB-SECTION 3- 

Prisoners. 

Prisoners (furyu) arc belligerents (as a rule) of cither 
belligerent power who have actually come under the j>owcr 
of the troops of the adversary. Prisoners arc prisoners of a State 
and not of private persons, generals, soldiers or military corps, 
so that the treatment of prisoners is a matter with which a State 
should concern itself. Persons are made prisoners, for the pur¬ 
pose of reducing the fighting strength of the enemy. Therefore 
the captor State must not ill-treat its prisoners, nor must it 
. punish them without good reason. But if prisoners should take 
flight, it would be subversive of the object of curtailing tire 
fighting strength of the enemy. So, the State may require pri¬ 
soners to lay down arms and intern them at a fixed place (Re¬ 
gulations Concerning Laws and Customs of War on Land, Art. 
5): but nothing should be done to prisoners which will be pre¬ 
judicial to their health. They may be employed in some suit¬ 
able work in so far as it is not incompatible with their honour 
and health, and, it does not relate to the operations of war. In 
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such case, wages arc to be paid to them and such wages arc to 
be employed for the purpose of minimizing their suffering atten¬ 
dant on their situation, and, if there should be any balance re¬ 
maining, it is to be delivered to them on liberation, after the 
costs of their maintenance have been deducted (ditto, Art. 6 and 
Rules Concerning the Labour of Prisoners of 10th September, 

1904). 

To maintain prisoners is the duty of the captor State, 
though a different arrangement may be made by treaty. The 
degree in which prisoners are to be fed and clothed is deter¬ 
mined on the standard of maintenance accorded to the troops 
of the captor State (Regulations Concerning Laws and Customs 
of War on Land, Art. 7). Prisoners who have attempted to 
escape arc liable to punishment; but even if prisoners who have 
successfully escaped arc retaken, they arc not Ijablc to punish¬ 
ment for their previous escape (ditto, Art. 8). 

Prisoners arc set free either* simply or on parole. Liber¬ 
ation on parole is where prisoners are set free on condition of 
their solemn promise under oath that they will take no further 
part in the war then raging. If prisoners have been set free on 
this condition, not only must they keep their promise but the 
country to which they belong must also refrain from requirin ' 
them to act contrary to their oath. Should the said country 
require them break their promise, it is liable for a breach of 
international law, while prisoners who have broken their parole 
must be prepared for punishment when retaken. To set pri¬ 
soners free is a right, not a duty, of the captor State. (Ditto, 
Arts 10, 11 and 12 and Re the Punishment of Prisoners, Law 
No. 38 of the year 1905.) Prisoners cease to be such not only 
by liberation but also by exchange, escape, death, peace, etc. 

SUH-St£TION 4. 

Spies. 

A spy ( h.vicho ) is a person who, with the object of inform¬ 
ing either belligerent power, secretly moves within the zone of 
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military operations of the adversary, or collects, or tries to col 
lect, information of various kinds under a fraudulent pretext 
(ditto, Art. 29). Spies are not entitled to the treatment of 
prisoners but are liable to punishment, because their proceedings 
are extremely dangerous to the State against which they act. 

SUB-SECTION 5- 
Parlementaires. 

A parltmenlaire {gunshi) is a person who carries a message 
from the forces of either belligerent power to the opponent forces. 
Intended as a parltmenlaire is to do peaceful acts, he is ex¬ 
empted from the violation of war. This is what is known as the 
" inviolability of parUmenlaites " {gunsii no fukashinken). As 
an outward expression of his being such, a parltmenlaire bears a 
white flag-an emblem of peace. The inviolability of a parlc- 
mtnlaire is not confined to the messenger alone but the privi¬ 
lege is likewise enjoyed by the trumpeter, drummer, flag-bearer, 
interpreter, etc. who accompany him. But forces are not bound 
always to receive a parltmenlaire sent out by the opponent 
army ; and when one is received, they may take precautionary 
measures sufficient to prevent him from obtaining knowledge of 
the position and other circumstances of the forces to which he is ‘ 
sent. If a parltmenlaire should abuse his privileges as such, 
the forces to which he is sent may detain him. If it is clearly 
proved tiiat parlementaires has taken unlawful advantage of his 
privilege as such by doing tricky acts or instigating others to 
do such acts, he forfeits his right of inviolability. (Ditto, Arts 
32 - 34 -) 

. SUB-SECTION, 6. 

Wounded, Sick and Killed. 

The wounded and sick possessing fighting strength no 
longer, it is unnecessary to subject them to further violence. 
The Geneva Convention of 1864, as amended in 1907, there- * 
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fore, provides that no violence shall lx? done to the wounded and 
sick and people belonging to hospitals and those engaged in res¬ 
cuing and relieving the wounded and also to hospitals. Per¬ 
sons and buildings who enjoy protection under this Convention . 
arc to be marked with the badge of a red cross on a white ground. 

The Red Cross Convention had been applicable to war by 
land only until 1899, when by virtue of a new convention made 
at the Hague it was decided that the principles of the Geneva 
Convention of 1864 should be also applicable to naval warfare; 
and according to the latter convention as amended in 1907, (1) 
military hospital ships equipped by belligerent powers - that is, 
ships the sole object of which is to nrscue and relieve the 
wounded, sick and shipwrecked, (2) hospital ships equipped 
wholly or partly at the expense of individuals or publicly recog¬ 
nized relief associations of a belligerent power and (3) military 
hospital ships equipped wholly or partly at the expense of indi¬ 
viduals or publicly recognized associations of a neutral power, 
arc free from the violence of war. For full details of the 
matter, vide the Convention referred to. 

No insult is to be inflicted upon the dead ; but measures 
should be taken, so far as possible, to ascertain their identity. 
They must be buried, different degrees of care being accorded 
to persons of different ranks. The property of the dead too is be 
sent back to their home country. (Regulations Concerning 
Laws and Customs of War on Land, Art. 19 and Rules Con¬ 
cerning the Cleaning of fields of Battle and Burial of the Dead 
■ [War Department Notice No. 100 of the year 1904]*) 

SUB-SECTION 7. 

Property of the Enemy. 

Property of the enemy may be found on land or at sea ; 
but here we will confine ourselves to the enemy's property on 
land. In view of their owners, the properties of the enemy 
may be classified into (1) those owned by the government of 
• the enemy, (2) those owned by the public and (3) those owned 
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by private individuals: while, in view of their substance, 
they may be classified into (1) properties for military purposes, 
(2) those for peaceful purposes and <3) those which are used for 
military purposes as well as for peaceful purposes. Properties 
which belong to the hostile State-and which are used for mili¬ 
tary purposes—may be destroyed, if immovables, or confiscated, 
if movables. With properties which are never employed for 
military purposes but are intended for peaceful purposes, all that 
can be done is to use and take the pro r ts of them. Properties 
owned by the public, such as churches, temples, schools, orpha¬ 
nages, libraries and properties therein, arc all properties which 
are not employed for military purposes, so that they can be 
neither destroyed nor confiscated, unless they arc at tjic same 
time used for military purposes. Private property is always in¬ 
violable. This is clearly provided in Art. 46, par. 2 of the said 
Regulations, which ordains that private property cannot be 
confiscated. 

SUB-SECTION 8. 

. Occupation. 

Occupation (s enryb) denotes a state in which, in con¬ 
sequence of the invasion of troops of a belligerent power into a 
locality of the opponent country, the sovereignty of the latter 
country is actually prevented from operating in such locality. 
According to ‘Art. 42 of the Regulations Concerning Laws and 
Customs of War on Land, if a locality is actually and physically 
in the power of the enemy’s forces, it is regarded as occupied : 
occupation is confined to the limits within which such power is 
established and enforced. The sovereignty of the locality oc¬ 
cupied continues to vest in the country occupied ; the occupy¬ 
ing country merely causing the army of occupation to exercise 
the sovereignty of their country over the occupied locality in 
order to meet the necessities of war. So, unless otherwise pro¬ 
vided when concluding peace, the locality occupied is, as a 
matter of course, restored to the sovereignty of the occupied* 
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country, both in name and in fact, simultaneously with the re¬ 
storation of peace. The occupying forces should respect, so far 
as possible, the laws, judgments and administration of the 
country occupied ; but should it be found necessary for military 
purposes, they may suspend the said laws and publish and en¬ 
force laws of their own. The occupying forces must not violate 
the rights of the inhabitants of the place occupied, nor may they 
(the inhabitants) be required to swear allegiance to the country 
to which the occupying forces belong. The occupying forces 
must also respect the honour and rights of the family, the life 
and property of individuals, and their religious convictions and 
exercises. (Ditto, Arts. 43-46.) 

As regards the property in the locality occupied, what has 
been said in Sub section 7 governs. Properties in the locality 
occupied are, as a rule, inviolable, but they are subject to re¬ 
quisitions and contributions. Requisitions mean that the com¬ 
mander of the army of occupation requires the inhabitants or 
bodies (organizations) of the locality occupied, to supply them 
with goods such as arc necessary for military purposes or for 
their maintenance and support (as quarters, provisions, wagons 
and horses) or with labour (as when a number of men are requir¬ 
ed for the construction of a bridge, etc.,). In both cases, demand 
can be made only by orders of the commanding officer and also 
to such extent as is necessary for the purpose of occupation ; 
and, moreover, a price and wages must be paid for the goods 
and labour furnished. In requisitioning goods, also, it is neces¬ 
sary to use care so that only such goods are requisitioned as 
are suitable for the particular place. If it should be found im¬ 
possible to pay a price for goods, receipts for them should be 
delivered instead and cash payment made afterwards. Contri¬ 
butions are also subject to the same restrictions ; and, in collect¬ 
ing monies, the standard and rules for the imposition of taxes 
then in force should be followed so far as possible, and 
receipts delivered to those who have paid. (Ditto, Arts. 
48-52.) 
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SUB-SECTION 9. 

Siege, Bombardment and Capitulation. 

It is only when it is necessary for military purposes that an 
unprotected place may be invested (ditto, Ait. 25). Itjs a law¬ 
ful and legitimate act to attack or bombard a protected place, 
and such act may extend to things as well as to persons within 
tire-besieged place. Except in case of assault, however, it is re¬ 
quired to give previous '.notice of the intended investment, in 
order to enable non-belligerents; and property which has nothing 
to do with war, to remove or to be removed to a safe place 
(ditto, Art. 26). • • 

As regards buildings which arc devoted to religion, 
charity; education, art, science, etc., care should be taken to 
attach some particular sign visible from the distance so as to 
cause them and the property therein to lx: spared by the attack¬ 
ing forces. For this purpose, however, it goes without saying 
that it is necessary that the buildings should not be used at the 
same time for military purposes (ditto, Art. 27). Owing to 
necessities of war, diplomatic officials of third powers resident 
within tl»c besieged locality cannot 'always be allowed to com¬ 
municate with their home governments without any restraint 
whatsoever. Though the exchange of letters and telegrams 
should not be obstructed to a greater extent than is unavoidable, 
yet when the duties of belligerents clash with the necessities of 
war, it is proper that the former should give way to the latter. 

Agreement of capitulation binds the parties immediately 
concerned and their home countries. Even when one of the 
parties has ontcrcd into it for an unjustifiable reason, the agree¬ 
ment does not become null and void on that account. But an 
agreement of capitulation in which either of the contracting 
parties has acted in excess of his powers, as, for example, when 
it is agreed to cede a territory or to cause forts which arc not 
under his authority to capitulate also, does not bind the home 
country. 
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SUB-SHCTION io. 

Measures Inimical to the Enemy. 

The object of war consists in rcduccing the fighting strength 
of the enemy in order to make him relinquish his claims; and 
so it is contrary to international law to do acts other than those 
calculated to reduce the fighting strength of the enemy. Art. 
22 of the Regulations Concerning Laws and Customs of War 
on Land provides that the belligerent do not possess an unlimit¬ 
ed choice of means of injuring the enemy, while Art. 23 of the 
same contains the following provisions: 

" Resides the prohibitions provided by special conventions, 
, it is socially interdicted : 

(а) To use poison or poisonous weapons ; 

( б ) To kill or wound by treacherous acts individuals be¬ 

longing to the hostile State or forces ; 

(t) To kill or wound an enemy who, having laid down 
arms or having no further means to defend himself, 
has surrendered himself; 

(«/) To declare not to give quarter; 

(e) To use arms or projectiles or substances calculated to 
cause superfluous (unnecessary) suffering ; 

(/) To abuse a flag of truce, the national flag or the mili¬ 
tary insignias or uniform of the enemy, and also the 
signs distinctive of the Geneva Convention ; 

(g) To destroy or seize the enemy’s properties where such 
destruction or seizure is not absolutely necessary for 
purposes of war; 

(//) To declare the extinction, suspension or judicial inad¬ 
missibility of rights or rights of action of individuals 
belonging to the hostile power. 

The final resolutions of the International Conference at the 
Hague in 1899 contain among other things the following stipu¬ 
lations : — 

1. That the contracting powers agree to the interdiction 
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for a term of five years of the throwing of projectiles 
or explosives from balloons or by other similar new 
methods; 

2. That each contracting power abstain from the use of 
• missiles exclusively intended to diffuse asphyxiating 
gases or poisonous gases ; . 

• 3. That the contracting powers abstain from the use of 
. •( bullets which expand or flatten easily in the human 

, j :■ body such as bullets with a hard envelope which does 
. • • ., not-entirely cover the core or is pierced with incisions. 

SUB-SECTION ir. 

Regulations re Maritime War. 

In regard to warfare on land, private property is inviolable; 
but not so in regard to warfare on sea. So, ships of the hostile 
nation arc all liable to confiscation. The same applies to cargo 
of the hostile nation, with the exception of that which is on 
board neufral ships and which is not available for military pur¬ 
poses. • Ships of the hostile nation which enjoy immunity are 
confined to coast fisliing-boats, vessels engaged in scien¬ 
tific discovery, charity or religion, cartel ships and ships 
carrying parlementaires. There is some doubt as to whether 
lighthouse ships come also under the same category. 

For the establishment of a valid blockade (fukb) of a port 
or bay, it is necessary : ' 

(1) That it be effected by order of the commanding officer ; 

(2) That the approach to the port or bay be actually 

barred: Item 4 of the Declaration of Paris of 1856 
provides that in order that a blockade may be valid 
and obligatory, it is necessary that it should be effec¬ 
tive, that is, it must be maintained by a force sufficient 
to really prevent access to the shores of the enemy 
(in reference vide Art. 21 of the Japanese Naval Priae 
Regulations and also the Declaration of London of 

1909); 
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(3) That notification be given; notification may be either 

general or particular; but in Japan it is regarded as a 
breach of blockade, should any person who lias re¬ 
ceived, or is to be considered as having received, 
notification have attempted to enter or leave the 
blockaded port; 

(4) That it be continuously maintained by a fleet. 

(1) Vessels which have got, or attempted to get, out of the 
blockaded locality and (2) vessels which have transshipped, or 
have attempted to transship, cargo from ships which have broken 
the blockade outwards, arc both regarded as having broken the 
blockade outwards; while (1) vessels which have entered, or 
attempted to enter, the blockaded locality by passing the line of 
blockade and (2) vessels which arc in the vicinity of the blockad¬ 
ed locality and which are to be regarded as clearly destined for 
a place within the blockaded locality, wha:c\cr may be the 
statements in their ship jwpers and (3) ships which arc outside 
the blockaded locality and which have carried, or attempted to 
carry, their cargo into the blockaded locality by transshipping 
the same into other ships and causing the latter to pass the line 
of blockade, arc all regarded as liaving broken the blockade 
inwards. 

Ships which have broken blockade, and cargo therein, ar.* 
liable to confiscation. 

" Contraband of war ” {senji / insci/in) is of two kinds, 
namely, (1) absolute contraband of war and (2) conditional con¬ 
traband of war. Absolute contraband of war consists of articles 
which can be used only in war and which arc destined for the 
enemy’s country or for the enemy’s military and naval 
forces ; while conditional contraband of war consists of articles 
which can be used for peaceful as well as for warlike purposes # 
and which arc destined for the enemy’s military and naval forces, 
or in regard to which, in view of the condition of their place of 
destination, it is clearly apparent that they are intended to be 
made use of by the enemy’s military and naval forces. As to 


438 


INTERNATIONAL PUDIJC LAW. 


wliat are such articles, the matter is determined at the discretion 
of each country. 

Contraband is always liable to confiscation. As regards 
the penalty upon ships carrying contraband of war, this docs 
not admit of a sweeping generalization. Vessels, however, are 
always liable to confiscation, (i) if both they and the contra¬ 
band cargo therein belong to one and the same owner, dnd (2) 
if the owners or masters (captains) thereof have knowledge of 
the fact of contraband of war being loaded therein. As to the 
carrying of what amount of contraband of war renders the ships 
(carrying the same) liable to confiscation, this is not generally 
fixed ; but it is generally recognized by most Powers that in 
case a ship carries a very considerable amount of contraband, 
not only the cargo but the ship hcresclf should be confiscated 
{vidt Declaration of London of 1909). 

"Contraband persons” {seuji-kinscifin) arc military men 
and others belonging to the hostile power who arc transported 
for the purpose of being employed in the military operations of 
their native country;‘wlulc "contraband documents” (senji- 
hfiseisho) include all kinds of public documents dispatched to 
and from officials of the hostile government in the performance 
of their public functions. The penalty in regard to contraband 
persons is to make prisoners of them, while the penalty in regard 
to contraband documents is confiscation. 

Kach belligerent power has a right to detain, inspect, 
and/or capture ships, whether hostile or neutral, ships captured 
being referred to the examination of the Prize Court. For the 
constitution of, and the procedure for examination in, the Japa¬ 
nese Prize Court, the reader is referred to the Ordinance Concern¬ 
ing die Prize Court (promulgated by Imperial Ordinance No. 
149 of the year 1894 and amended in 1904 and 1905). 

SUB-SECTION 12. 

Neutrality. 

When a State docs not give any aid,either positively or nega- 
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tivcly, to either of other States warring with each other, such 
Stale is said to l>c neutral ( churitsu ). It is a rule for a State 
which does not take part in a war between other States to make 
a declaration of neutrality ; but, whether she declares herself 
neutral or otherwise, a State is neutral if she has nothing to do 
with a war between other States. 

When the forces of a belligerent power enter upon the 
territory of a neutral power, it is the latter's duty to cause them 
to lay down their arms, and to detain them at a place as far 
distant as possible from the seat of war. Otherwise, she would 
be giving sup|>ort to one of the belligerent jxnvcrs. Though a 
neutral power is bound to furnish the forces thus detained with 
food, clothing and shelter, the country to which they belong 
must pay such Power compensation for the costs on the termi¬ 
nation of the war. So far as the wounded and the sick urc 
concerned, however, a neutral [>owcr may permit them to pans 
through her territory, even though they belong to a belligerent 
power. • . 

When mcn-of-wari and other ships for military puri>oscs of 
a belligerent power arc in a port or bay of a neutral power, it is 
incumbent on Ohc latter to cause tlleni to leave within twenty-four 
hours, though more or less time may be given them, if it be 
necessary for taking in food and coals. 

In ease a man-of-war or an ordinary ship of cither belligerent 
power is in a port of a neutral power simultaneously with a 
man-of-war of the other belligerent power, the latter must not be 
allowed to leave until twenty-four hours have elapsed after the 
former’s departure, because otherwise one may pursue and fight 
or capture the other. 

SUB-SECTION 13. 

Truce. 

“ Truce ” {hymen) is an agreement between belligerents for 
the temporary cessation of hostilities. A truce may extend to 
the whole or only a portion of the forces of the Ijclligercnts. On 
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the conclusion of a truce, all warlike acts arc to be suspended. 
As to whether the dispatch of reinforcements and the transport 
of provisions are to be included in warlike acts, there is some 
' room for doubt, so that, in making an agreement of truce, it is 
necessary that minute stipulations should be entered into on 
these points, as, for example, Ait. 3 of the Chino-Japanese Con¬ 
vention of Truce of 1895. A truce meaning nothipg more than 
the temporary cessation of hostilities, each belligerent is at liberty 
to maintain the results of hostilities so far. Thus, blockades are 
to be maintained and occupation continued. 

'Hie forces of belligerent powers camping face to face with 
each other even during a truce, they may come into collision if 
measures are not taken to prevent it. A zone of separation or 
neutral zone is an arrangement which is made with that object 
in view. Breaches of truce arc of two kinds, namely (1) breaches 
by the forces of either State without the command of that State 
and (2) breaches by cither State herself. In the former case, 
the State to which the guilty forces belong is liable to pay com¬ 
pensation for damage resultant from the breaches ; but the other 
party to the truce cannot break tjre truce at once; but in the 
latter case either party to the truce may at once fcscind it on 
the ground of the other’s having broken the same. 

SUB-SECTION 14. 

Termination of War. 

War is terminated cither by treaty or otherwise than by 
treaty. War is terminated otherwise than by treaty :— 

(1) When one State has cbnquercd the other, as Britain has 
the Transvaal.—In such a case the conquered State 
loses its existence and with it the war with that State 

. is terminated ipso facto. 

(2) When war has been abandoned as a matter of fact.— 
Though this may appear I ike. a mere temporary, ces-; 
sation of hostilities, peaceful relations must be regard-. 
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ed as having been restored between the States concern¬ 
ed, if they send ministers to each other or enter into 
commercial and other peaceful treaties. 

The fact that war is terminated by a treaty of peace requires 
no explanation. As to the special effects of treaties of peace, 
these are to be considered in regard to various kinds of such 
treaties. 


CHAPTER XI. 

INTERNATIONAL PRIVATE LAW. . 

SECTION i. 

Meaning of International Private Law 

International private law (kokusai s/ti/id) is useful in deter¬ 
mining by the law of which country certain relations under 
private law are to be governed— for example, the law of which 
country, Japan or the United States, is to be applied to a mar¬ 
riage effected in the United States between a Japanese subject 
and an American citizen, or according to which law, Japanese, 
British or American, it is that the formation and effect, etc. arc 
to be determined of a contract of sale which lias been made in 
England between a Japanese subject and an American citizen, 
or according to the law of which country the obligatory rela¬ 
tion is to be determined when 'a German and Frenchman in 
Italy have entered into a contract for a loan of money. 

In Europe, there arc writers who contend that international 
private law is really municipal law; but such municipal law as 
partakes oT the nature of international private law must be dis¬ 
tinguished from international private law itself; inasmuch as 
principles of international private law, like those of international 
public law, are binding upon the nations. As yet, however, 
there arc not many principles which arc recognized under inter- 


INTERNATIONAL PRIVATE LAW. 


442 

national private law ; but there are tendencies that the law will be 
more and more developed as time goes, and that nations will 
ultimately come to acknowledge and abide by it. 

SECTION 2. 

Capacity. 

As above explained, international private law does not, like 
international public law, determine the relations between States 
but the relations between private persons. As to the question 
by the law of which country the capacity of persons is govern¬ 
ed, there arc two principles. According to one (which Is 
championed by Continental writers), it is to be governed by the 
law of the home country of each person : in the case, for example, 
of a Japanese subject resident in France, the question of whether 
he is a minor or not is to be determined by Japanese law ; while 
according to the other (which is advocated by English and 
American jurists), the matter is to be decided according to the 
law of the place of the given person’s domicilo ; if, for example, 
a married woman who is a Japanese subject is domiciled in 
England along with her husband, the question of her capacity 
is to be determined, not by Japanese law—the law of her home 
country—but by English law (in reference vide Law Concerning 
the Application of Laws in General , Art. 3) 

SECTION 3. 

Relationships. 

SUB-SECTION 1. 

Marriage and Divorce. • - 

• Marriage is the most important of all human acts; inasmuch 
as it is the basis on which a lawful family ,is organized and 
forms the fountain from which all family rights arise. And it is 
all the more important to fix by the law of which country 
various (international) questions relating to marriage arc to bo 
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governed, because there is no human relation in regard to which 
the laws of different countries are more at variance. The matter 
is to be considered under two heads, namely, (i) material con¬ 
ditions and (2) formal conditions. 

In regard to material conditions (capacity for marriage), 
(1) some hold that they are to be determined according to the 
law of the home country of each party, (2) others that they are 
to be determined according to the law of the place of his or her 
domicile and (3) others, again, that they are to be determined 
according to the law of the place of the act. In most countries, 
however, the first mentioned view is followed. Thus, in regard 
to the material conditions of marriage, the law of the home 
country of each party is, as a rule, to be followed ; but if his or 
her home country is unknown, or the home country has ho law 
in this respect, the law of the place of his or her domicile is to 
l>c followed ; and if the place of his or her domicile is unknown, 
or he or she has no domicile, then the law of the place of his or 
her residence is applicable. The theoretical reason why the 
capacity for marriage is determined according to tire law of 
each party’s home country is that provisions relating to capacity 
(of action) owe their origin to the intention of protecting the 
parties concerned, and the capacity of a person being developed 
earlier or later according to the local conditions, manners itnd 
customs, etc. of his or her own country, the law of no country 
can be more suitable for the protection of the party than that of 
his or her home country (ditto, Art. 13). 

As regards the formal conditions of marriage, most 
countries agree in ruling that they are to l>e governed by the 
law of the place of the act (that is, the place of the celebration of 
the given marriage), because questions of form have no inti¬ 
mate connection with the law of the home country of the parties, 
but they have a great deal to do with the law of th<£ place of the 
act, and it is, moreover, convenient for the parties to conform to 
the same (ditto, same Article). 

As regards the legal effect of marriage, it is generally held' 
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that it should be determined according to the law of the hus- 
hand’s home country, because such arrangement is best suited 
for the-maintenance of order in the family. Thus, the rights 
and duties between husband and wife are determined exclu¬ 
sively according to the law of the husband's home country 
(ditto, Arts. 14 and-15). 

. , .As for divorce, Japanese law,(ditto, Art. 16) provides that 
divorge is governed by the law of the home country of the hus 
band at the time of the occurrence of the fact forming its cause. 
Thus, in case a Japanese husband and wife have been naturalized 
ta China after the husband’s commission of robbery, the wife has 
a, right to demand divorce according to the law of the husband's 
home country at the time of the occurrence of the fact forming 
its cause, that is, Japanese law, even though, according to 
Chinese law, robbery committed by the husband docs not con¬ 
stitute a ground for legal divorce. 

. SUB-SECTION 2. 

Parent and Child. 

.. Whether a child is legitimate or not is determined accord¬ 
ing to the law of the home country of the father at the time of 
the birth of the child. This applies, among other tilings, to a 
parent’s right of contest. Questions arising in connection with 
an illegitimate child are solved by acknowledging such child 
and so determiming the rights and duties between the child 
and parent. Now the conditions for acknowledgment arc deter¬ 
mined severally in regard to the different parties. Thus, capa¬ 
city to acknowledge is governed by the law of the home country 
of the acknowledging party, while capacity to be acknowledged 
is determined according to the law of the home country of the 
child (ditto, ^Arts. 17 and 18). 

. In respect to adoption, the conditions for being an adoptive 
parent and the conditions for being an adopted child are seve¬ 
rally determined according to the home country of each party ; 
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while the effect of an adoption—that is, the legal relations be¬ 
tween adoptive parent and adopted child, after an adoption has 
been formed—are governed by the law of the home country of 
the adoptive parent; this applying not only to status rights but 
to property rights also (ditto, Art. 19). 

. . SUB-SECTION 3. 

• - •" Duty ot Support. 

Questions arising in connection with the duty of support 
between parent and child, and between other relatives, arc deter¬ 
mined according to the law of the home country of the jxirty 
against whom support is claimed (ditto, Art. 21), because the 
latter js the party most alfcctcd by such claim. 

SECTION 4. 

Real Rights. 

As regards the question of by the law of which country real 
rights should be governed, there arc various theories. Some hold 
that both movables and immovables should lx* governed by the 
law of the place of their location, others that both movables and 
immovables should be governed by the law of the home country 
of the owner or by the law of the place of his domicile, and 
others, again, that immovables should be governed by the law 
of the place of their location, while movables arc to be governed 
by the law of the home country of the owner or by the law of 
the place of his domicile. But there arc now few persons who 
object to the contention that immovables should be governed by 
the law of the place where they arc located (lex rei sitae), be¬ 
cause th<y are intimately connected with the order and welfare 
of the country in which they arc located. Movables are per¬ 
petually changing their location, so that it is not proper that 
they should be governed by the same rule as immovables, and 
and there are therefore many persons who insist that they 
should by governed by the law of the owner’s home country, 
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or by the law of the place of his domicile. The Japanese law 
(ditto, Aft. lo) provides :— 

" Real rights relating to movables and immovables, and 
other tights which require to be registered, are 
governed by the law of the place whol e their subject- 
matter exists. 

As regards the acquisition or loss of rights mentioned in 
the preceding Paragraph, it is governed by the law of 
the place where the subject-matter exists at the time 
when the fact forming the cause of the said acquisition 
Or loss is completed.” ' . . 

It is according to these rules, therefore, that questions re¬ 
lating to ownership, possessory rights, rights of usufruct, ser¬ 
vitudes, etc. and also to material security arc to l>c determined. 

SECTION 5. 

. Obligations. 

I^W relating to contracts being based on the fundamental 
consideration that the intention of individuals should be respect¬ 
ed to the greatest possible extent, individuals may agree to 
follow the law of any country, so long ad it is not prejudicial to 
the jniblic order or good morals of the country concerned. 
So even when a person enters into a contract lVa foreign 
country, there Ls nothing to prevent him from stipulating by the 
law of what country such contract sliall be governed, except on 
the matter of capacity. In deciding on the question of the for¬ 
mation and effect of a contract, therefore, the intention of the 
patties is to be consulted in the first instance, and the matter 
decided according to the law of that country by whose^faW they 
Intended to be bound, if their intention is clearly apparent. But 
how is the question to be settled if the parties have not clearly 
expressed their intention and it cannot be ascertained from other 
circumstances ? There are various answers to this question such 
as (1) fltec fc is to be decided by the law of Che home country 


INTERNATIONAL l’HIVATE JAW. 


447 


of the creditor, because, in regard to a contract, more impor¬ 
tance is to be attaclied to the creditor, (2) that it is to be decid¬ 
ed by the law of the home country of the debtor, because more 
consideration is to be paid to the debtor, (3) that it should be 
decided by the law of the place of performance, because it is for 
the sake of performance that a contract is entered into, (4) that 
it should be decided by the law of the place of a suit brought in 
connection with it, because nothing is of greater importance to 
the case than the place of the suit and (5) tliat it should be de¬ 
termined by the law ol tlic place of the act. The last seems to 
be the soundest of all, because tlic law with which the parties 
are best acquainted is that of the place where the act lias been 
done, and nothing is more intimately connected with the parties 
thart the place of the act. In fact, this is tlic view accepted by 
most people. So, the effect of a contract is governed by the 
law of the place of the act, in so far as it is not contrary to tlic 
peace and order of the country concerned. As to the form of a 
contract, it is always to be governed by tlic law of the place of 
tlic act, in pursuance of the principle that the form of an act is 
governed by the law of the place. (Ditto, Arts. 7 and 8.) 

In regard to an expression of intention made to a person 
residing in a place governed by a different law, Art. 9 of the 
Law Concerning the Application of Law in General provides:— 
" As regards an expression of intention made to a person 
residing in a place governed by a different law, the 
place from which notice of the same is dispatched is 
regarded as the place of tlic act. 

As regards the formation and effect of a contract, the place 
from which the notice of the offer is dispatclicd is re¬ 
garded as the place of the act. In case «thc recipient 
of the offer is ignorant, at the time of his acceptance, 
of the place from which tlic offer was dispatched, the 
place of the offerer's domicile is regarded as the place 
of the act.’' 

’ Claims arising from “ business management," unjust enrich* 
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racnt or unlawful acts (torts^ arc governed by the law of the 
place of the occurrence of the facts forming the cause of such 
claims, for the same reason as that for which contracts in gene¬ 
ral are governed by the law of the place of the acts (ditto, Art. 

SECTION 6. 

* * 1 . . m . 1 

. Succession. 

As regards the law by which a succession is to be govern¬ 
ed, there are some scholars who contend that it should be 
governed by the law of the place of the property of the succes¬ 
sion ; but the majority of jurists arc of the opinion tliat it should 
be governed by the law of the home country of the ancestor. 
Japanese law also acts on this principle and leaves all questions 
relating to succession to be decided by the law of the home 
country of the ancestor (ditto, Art. 25), not only because it may 
sometimes be contrary to the intention of the ancestor not to 
follow the fyw of his home country, but also because matters 
concerning succession affect the public order of the home 
country of the ancestor. 

SECTION 7. 

Commercial Matters. 

SUB-SECTION 1. 

... . Bills. 

If, as regards the capacity for acts upon a bill, too, the 
general principle of capacity for action being governed by the 
law of the home country of the particular party was to be 
applied, a pereon doing a transaction upon a bill would be put 
to the inconvenience of having to ascertain* the home country of 
the other party and whether he is duly capacitated to act ac¬ 
cording to the law of that country, and this would tend to 
greatly reduce the value of bills which are intended to circulate 
smoothly and promptly, So, in a certain country, in regard to 
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the capacity for acts on a bill, an exception is recognized to the 
general rule above referred to and it is provided that even when 
a person has no capacity for acts upon a bill according to the 
law of his home country, he is to be regarded as capacitated, if 
he lias such capacity according to the law of the place of the 
act. This is what is provided in Art. 84 of the German Law of 
Bills. Art. 125 of the Law Concerning the Application of the 
Japanese Commercial Code also contains a provision to the 
same effect. In England and Arperica, the capacity for acts on 
a bill is governed by the law of the place of the act, so that a 
person is capacitated if he is so according to the place of the act, 
even though he is not according to the law of his home country, 
These countries do not, however, act absolutely on the principle 
that the capacity for acts on a bill is to be governed by the law 
of the place of the act, for, though a person who is capacitated 
' according to the law of the place of the act is regarded as capa¬ 
citated, without any regard to’the provisions of the law of his 
home country, a person who is capacitated according to the law 
of his home country but incapacitated according to the law of 
the place of the act is likewise regarded as capacitated, in spite of 
the provisions of the law of the place of the act. In France, 
however, the principle is acted on according to which the law 
of the home country of the party always and absolutely governs. 

The form of a bill is governed by the law of the place of 
the act. This is but another application of the general principle 
that the form of an act is governed by the law of the place of the 
act. Art. 126 of the Law Concerning the Application of the 
Commercial Code, too, follows the same principle. The proviso 
to Art. 72 of the English Bills of Exchange Act lays 
down that even a bill issued in a foreign country is valid 
if it ". conforms, as regards requisites in form, to the law 
of the United Kingdom.” But the principle generally accepted 
now is that the matter should be governed by the law of the 
place of the act. 

Performance of an obligation under a bill—that is, payment 
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of a bill—, is, like performance of an ordinary obligation, gov¬ 
erned by the law of the place of performance, because it is 
practically impossible to make payment otherwise than in ac¬ 
cordance with the law of the place of performance. 

The effect of a bill is, as a rule, governed by the law of the 
place of the act: but there is an eclectic view which recognizes 
a certain exception to the rule —a view which was adopted by a 
resolution of the International Commercial Law Conference of 
1885, running to the effect that the effect and validity of a bill of 
exchange or promissory note, and also the effect and validity of 
indorsement, acceptance or suretyship, are to be governed by 
the law of the country where such act has been done in so far 
as the provisions relating to the capacity of the signatory arc not 
thereby contravened ; provided, however, that the effect of an 
act subsequent to the drawing or making of a bill must not 
exceed the effect provided by the law of the place of drawing 
or making of such bill. 

SUB-SECTION 2. 

Commerce by Sea. 

As to matters relating to ships, it is held by some tliat they 
arc to be governed by the law of the place where they happen 
to be, and by others that they arc to be governed by the law of 
the place where the suit is pending. But neither of these prin¬ 
ciples is satisfactory, such being especially the case with the first 
view, inasmuch as it has the drawback that, according to that 
view, the law by which a ship is governed must vary with the 
place where she is. The theory which removes this difficulty, 
and which is generally accepted now, is that matters relating to a 
ship, for example, the powers of a shipmaster, should be governed 
by the law of her home country {lex patriot), that is, the coun¬ 
try of her nationality and registry. 

As regards a contract of carriage, no question under inter¬ 
national law can arise if the place of the contract and Jhe place 
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of destination of the ship are governed by the same law. It is 
only when the place of destination is governed by a law differing 
from that of the place of the contract that we meet with inter¬ 
national complications. In such a case, the general rule is that 
the law of the place of the contract governs. In regard • to the 
effect of such a contract, however, certain exceptions to this rule 
are recognized. Thus, if performance is to be made at the place 
of destination, the law of the place of performance—that is, the 
law of the place of destination—governs. Defences against a 
claim owing to damage to cargo are also governed by the law 
of the place of performance, if such claim has been made subse¬ 
quent to the delivery of the cargo. 

As to average, there are various doctrines such as (1) that 
it should be governed by the law of the place of destination of 
the ship, (2) that it should be governed by the law of the place 
of the suit, (3) that it should be‘governed by the law of the 
place of departure of the ship, (4) that it should be governed 
by the law of the home country of the ship and (5) tliat it should 
be governed by the law of the place of discharge of the cargo. 
Of these, however, the generally accepted theory now is tliat it 
should be governed by the law of the place of destination of the 
ship—a view which was also accepted by the International 
Commercial Law Conference of 1887. 

SUB-SECTION 3- 
Companies. 

A company is a juridical person— that is, it is created by 
virtue of law and is recognized as a person by a legal fiction, so 
that, unlike a natural person, its personality is not necessarily 
recognized in all countries. Each country is, thus, at liberty to 
decide whether to recognize the personality of foreign juridical 
persons or not No country is absolutely bound to recognize 
juridical persons constituted in a foreign country. But the pro¬ 
gress of civilization resulting in the increasingly extended ap¬ 
plication of economic principles to practice, and the growing 
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combination of labour and capital, juridical persons—more 
especially, commercial companies—have bech formed in large 
numbers, while, on the other hand, intercourse and communica¬ 
tion both among nations and among individuals have become 
more frequent and intimate ; so it has come to pass that com¬ 
panies of one country enjoy advantages, thanks to their recogni¬ 
tion in another country, and there are not a few cases where one 
nation is benefited by the companies of another nation. To recog¬ 
nize foreign companies as juridical persons is, therefore, not only 
advantageous to one's own country, but such course is also 
advisable in view of that friendly relation in which each nation 
stands to another and which makes it only right and proper for 
them both to consult their mutual convenience. In most coun¬ 
tries, therefore, foreign companies are recognized either by law 
or by treaty. The various principles followed by different 
. countries on this head may be roughly classified as follows, 
namely, (i) that recognition should be accorded unconditionally, 
(2) that companies of certain countries only should be recogniz¬ 
ed, (3) that foreign juridical persons should be recognized in 
certain cases only, and (4) that certain classes of. juridical 
persons only should be recognized, while others arc not. '.The 
nationality of a company is, as a rule, determined by the place 
of its head office. • . ' 

The provisions governing native companies are also appli¬ 
cable to foreign companies when their operations are detrimental 
to public order or good morals. Art. 260 of the Japanese 
Commercial Code provides: . 

" When a representative of a foreign company which has 
set up a branch office in Japan commits as to the affairs 
• of such company an act contrary to public Welfare or 
. to good morals, the Court may, upon application of « 

• Public Procurator or its own motion, order such 
branch office to be closed." 

A foreign company which has the saihe object, or is to 
carry on the same business, as a native company which ; is re- 


INTERNATIONAL PRIVATE LAW. 


453 


quired to obtain a special license or to submit to special control 
must obtain a special license or submit to control in the same 
manner as such native company. This is clearly provided in 
Art. 258 of the Commercial Code: — 

“ A company which sets up its principal office in Japan or 
which makes it its principal object to carry on business 
in Japan, must, even though it is formed in a foreign 
country, comply with the same provisions as a com¬ 
pany formed in Japan." 

When a foreign company sets up a branch in Japan, it 
must, at the place of such branch, make the same registrations 
and public notifications as companies of the same kind or of the 
kind most resembling it in Japan (Commercial Code, Arts. 255 
and 25;). 

The issue of shares or debentures by a foreign company, 
and the transfer of the same, are governed by the law of the 
place of their issue (ditto, Art. 259). 
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‘ 411-412. ..7” 


1 Complaint (Musa), against an offend¬ 
er, 400-401. 

;; Com promise, meaning and effect of, 

r t 242. 

r .Compulsion, as a means of supporting 
law, 16-18. 

, Compulsory administration, a form 

h of execution, 391. 

Compumory law, 46-40. 

n Conditions, moaning of, 214; prece¬ 
dent and subsequent, 214-215, 234. 

. Confiscation, criminal, 72,190 • mili- 
Ury, 426, 432,436,437, 438. 

Conflicts OP power, botwoon Depart¬ 
ments, 149. 

Conftician classics, quotation* from, 17- 
18. 

Conpdsion (morgor), 237. 

Conscription, in ancient times, 2; at 
present, see Military service. 

Conntans, 79. 

Constitution, the, promulgation of, 
6 ; nature of, 123; power of the 
Privy Council re, 133. 

Consular jurisdiction, 83,418-419. 

CoNsUia, duties of, 420-421, 191 ; ex¬ 
traterritoriality enjoyed by, 418. 

Consumable things, as a class of 
things, 121. 

Contagious diseases, meaning of, 33; 
lnw.concerning the prevention of, 
180. 

Continental law, on effect of war on 
commerce, 427 ; on capacity, 442, 
hoe also French law, German 
Iaw, etc. 

Contraband documents, 438. 

Contra rand ok war, absolute and 
conditional, 437; confiscation of, 
438. 

Contraband persons, 438. 

Contract work; meaning of, 239; the 
contractor’s liability ofwarraniy, 
239; the locator’s liability for da¬ 
mages caused by the contractor, 
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Contracts, as a class of juristic acts, 
227; formation of, 233, 805; 
meaning of, 232; unilateral and 
bilateral, 232; with and without 
consideration, 232-233, 238 ; effect 
of, 233-234 ; rescission of, 234-236, 
238; law governing international 
questions re, 88 . 02-98, 446-447. 
See bIho Gin*, Sale, Exchange, 
LOAN* FOR CONSUMPTION, LOANS 
TOR USE, JllIUNO OF THINGS, JIlK- 
ino of SKivviCM, Contract work, 
Mandates, Deposits, A**ocia- 
tions (kumi-al), Life-annuities, 
Compromise. 

Contributions, military, 433. 

Convention for the Amicable Set¬ 
tlement of International Dis¬ 
putes, the, 424. 

Counterkritino of money, 203. 

Coronation ceremonies, nnturo of, 
128. 

Corporal penalties, 70-71. 

Courts, oh an organ for executing law, 
97-99; classes of 141, 376; juris, 
diction of, 376, 398-399; exclusion, 
refusal and oxeuso of judges and 
clerks, 375-370, 899; liability to 
indemnity for damages caused by 
officials of, 147. Sco also Local 
Courts, Diotiuot Courts, Courts 
ok Appeal, Supreme Court, 
Civil procedure and Criminal 
PROCEDURE. 

Court* of Appeal, os a class of ordi¬ 
nary Courts, 141; jurisdiction of, 
143. 

Courts Martial, 141. 

Credit, offences against, 201, 205 ; as 
a contribution to a company, etc., 
294, 241. 

Criminal Code, the first, 6 ; the pre¬ 
sent, 7,192 el seq. 

Criminal law, international aspect 

of, 89. 

Criminal penalties, 198, 72-73 ; sus¬ 
pension of execution of, 198-199. 
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Criminal procedure, inquiry into 
offences, .399-400; prosecution, 
402; preliminary examination, 
402-408, 407-408; public trial ami 
judgment in first instance, 408- 
410; appeal in first instance, 410- 
411; appeal in second instance, 
411; complaint, 411-412 ; final and 
conclusive judgment, 412; extra¬ 
ordinary appeal, 412-413; renewal 
of procedure, 413-414 ; execution, 
414. See also Courts. 

Criminal procedure, Code of, the 
former, 6; the present, 7 ; nature 
of, 397-398; contents of, 398 el seq. 

Criminal responsibility, 192. 

Curators, duties of, 208; provisions 
governing, 272; supervision over, 
274. 

Current account, 300-307. 

Custom, as a source of law, 64-56; 
effect of, 43. 

Customary law, effect of, 54, 57; 
when custom becomes, 65-57; 
duty of judges to know, 57-58; 
commercial, 288 . 

Dairymen, control of, 181. 

Dajdkwmt, the, 2. 

Damaoes, compensation for, 74-75, 
245-246 ; when caused by officials 
or the State, 147-148. 

Day books, 291. 

Deaf huts* criminal acts of, 192; 
how thoy are adjudged quasi¬ 
incompetent, 208 . 

Death, sco Capital punishment. • 

Departments of State, 150. 

Departmental Ministers, as con¬ 
trasted with Ministers of State, 
181; powers of, 150; actions 
against dispositions of, 171,173. 

Departmental Ordinances, issue of, 
150, 24 ; enforcement of, 64. 
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Deposits. meaning of, 240; return of, 
240; irregular, 240-241’; commer- 
'* oial, 8>2-318. ' 

Dbrnburo; on legislative interpreta¬ 
tion, 32-83; on customary law, 57. 
Desemton, of'tho husband or wife, 

•' 254 ; of the adopted by the adopt- 
or vice wrst, 281 . 

DwnncrroN, a’ penalty, 72, 196; war- 
•i rants of, 408-404. 

Drar, the, public notico of opening of, 
6; orgauiration of, 183-184; iu 
. share in legislation, 20 - 22 , its pow- 
or respecting the Budget, taxes, 
otc, 189-191;' convocation of, 188, 
124; opouing of and debates in, 
188-189,124 ; closing of, 189,12-4; 
prorogation of, 189, 124. 

Dronrr, tbo, 89. 

DmyPR araNCR, adjudication of, 209. 
Dnmuor ASSXMRi.Y, the, doctoral and 
digiblo rights in regard to the 
membership of, 161 - 162 ; matters 
» be deliberated upon in, 162 . 
District council, tho, composition 
and powers of, 162-163. 

Dminor Courts, as a class of Ordi¬ 
nary C iorts, 141; jurisdiction of, 
. 143. See also Courts. 

Dnmuor Ordinances, 152. 

Dismicra, as solf-goveming local bod- 

• ies, 150, 161 ; organs of, 161 ; re¬ 
venue of, 163; powers of headmen 

oC 152. 

Divihiblh things, as a class of things, 

. 121 . 

Divorce, judicial, 253-264; by mutual 
agreement, 263; law governing 
international questions rt, 85,444 ; 
forbidden in certain countries, 62 . 
Doctors and dentists, 181.. 
Domicile, meaning of, 208; inviola¬ 
bility of, 180 ; . violation of, 200 , 
, • 203. . . r, 
p^ISKiSG water, pollution of, 203. 


Drugs, control of, 181. *• 

Dorns, legal, 122. r 

Egypt, mixed jurisdiction in, 419. 

Emperor, the, who becomes, see Im¬ 
perial succession ; prerogatives 
of, 124-125, 20, 22-26; his power 
to nominate or expol members of 
tho House of Peers, 134-136. 

Emphyteusis, as a class of rtyvl rights 
and of leases, 217-218,221.' v. 

Employers, their liability for damages 
caused by employees, 245. Seo 
altO lIlBINO or services. 

English x.aw, iu influence on Japa¬ 
nese law, 8, 10; on .judicial inter¬ 
pretation, 61; on promulgation of 
law, 63, 67 ; on damages; 74 ; on 
form of government, 124 ; on offset, 
of war upon commoroc, 427; on 
capacity, 442; on bills, 427. 

Era, naming of a new, 133. 

Escape, of criminal priionors, 200, 

* 202; of prisoners of war, 429. 

European influence on Japanese 

law, 6, 8. 9-10, 47-48. , * 

Exchange, moaning of, 236. See also 
Contracts. 

Exchangeable things, as a class of 
things, 120 - 121 . 

Exchanges, foreigners' disability to 
bo members or brokers of, 119. ( 

EXECUTION .(oivtl), moaning of, 380- 

• ‘ 387; organs of, 387; conditions 

for 387-388; carrying-out - of, 388- 
391; means of insuring, 392-393; 
of arbitration awards, 397. 

Execution (criminal),. 414. 

Execution clause, 388. 

Expert witnesses, 400, 410. 

Expressions of intention, >as. the 
essence of juristic acts, 212; their, 
effect when the intention aQd ex¬ 
pression do not agree, • 212-213; 
when they take effect inter absentes, 
213, 233. 
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Expropriation (of land), deliberations 
•'•* on, 149. 

Extradition, 419-420. 
Extraterritoriality, 83,413. 

Factory Law, 182. 

False accusation, 201,203. 

Family Oounciia, oouKtitution of and 
deliberations in, 274-270 ; powers 
of, 274, 248, 253, 257, 281, 205, 
271, 272, 278, 279, 289. 

Fees, national, 191; prcfoctural, 159 ; 
district, 163; municipal, town or 
village, 169. 

Females, disqualified to join political 
associatians, 175. Soo also Mar¬ 
ried WOMEN. 

Feudalism, inauguration of, 8; fall of, 
6 . 

Finks, 72, 196. 

Foreion companies, control of, 303, 
352-353; recognised as juridical 
. persons, 211, 451-462; registration 
of, 303, 370-371; law govomiug 
the issuo of shares or debentures 
by, 463. 

Foreion Department, the, 150,101. 
FORKIOX JUDGMENTS, 887. 

Forkiqs juridical tersons, 211-; re¬ 
gistration of, 373. 

Foreign law, as a source of law, 62, 

• 47-48. 1 .- 

Foreign powers, oflencos in aid of, 

200 , 201 - 202 , 

Foreign sovereigns or presidents, 

. extraterritoriality of, 418; offences 
against, 200, 202. 

Foreigners, meaning of, 114; disabi¬ 
lities of, 86-87, 117, 118-119, 176, 
181 ; enjoyment of private rights 
by, 118, 207. 

Forgery, 200,208. 

Formosa, enforcement of laws applica- 
i- ble to, 63 ; languages used for the 


promulgation of laws applicable 
to, 64 ; form of promulgation of 
laws applicable to 68 ; Govomor- 
General of, 145,161. 

FoAmosan Government Ordinance, 

' issue of, 151, 24, promulgation of, 

68 . 

Forwarding agents, 310-311. 

Foundations, 209; acts of foundation, 

210 . 

Fraud, 201,205. 

Frederick, Kino op Prussia, 27. 

French law, its influence on Japa¬ 
nese law, 8; 9-10,47; derived from 
Homan law, 41 ; on divorce, 64 ; 
on damages, 74,79. Soo also Con¬ 
tinental law. 

Fruits, natural and legal, 212. 

Fu, see Prkkjxtures. 

Qaiu*. 42, 59. 

Gamiilino, 201, 204. 

Game law, 182. 

General law, 36-40. • 

Geneva Convention, the, 427. 430- 
431. 

German law, its iniluenco on Japan¬ 
ese law, 8, 10,47, 124, 206; deriv¬ 
ed from Roman law, 41; on judi’ 
dal investigation of ' customary 
law, 67 ; on promulgation Of law, 

,' 63 ; on retroactive oftcct of law, 80. 

Soo also Continental law, 80. 

Gierke,‘61. ■' 

Girt*, 235. See also Contracts. • 

Go-jd, 12. 

Goseibai Shikimoku, 12. • : 

Government, the,- see Administra¬ 
tion, Cabinet, the, etc.; form oC, • 
123. 

Greek law, 62, 65, 224. 

Guardians, for whom they are re¬ 
quired, 208, 270; who become) 
270-271; qualifications for, -271; 
supervision over, 272, 274 *, affairs 
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of, 272-273 ; termination of guard¬ 
ianship. 273-274; their disability 
to adopt the wards, 238-259. 

Hague Conventions, 424, 431, 436- 
438. Seo also Regulations Con¬ 
cerning Laws and Customs of War 
on Land under War. 

IIankui, 14. 

Hannin os'Ficiau, appolntmont ami 
dismissal of, 160. 

HaR 1*.UIUNU OF orronucRS.' otc., 
200.202. 

Ubad or a house, who becomes, 277- 
272, 208-280 ; rights and liabilities 
; of, 248, 267, 203. 260-207, 268, 
271, 280; effect of loss of Japanese 
nationality by, 276, 279. See also 
House and Members or a How. 

HtUaho, 12. 

Hidden treasures, discovery of, 220. 

Hmwo or services, meaning of, 289 ; 
assignment of the right under, 
239; renewal of, 239. 

Hiring op things, as a clam of lease*, 
221 ; meaning of, 237-238 ; renewal 
of, 238; ofleet of rescission of, 288. 

Historical jurisprudence, 102. 

HokkaipO, Governor ok, as an organ 
of central administration, 146; 
powers of, 163; supervision over, 
160-158. 

Hokkaido Assembly, the, 161. 

HokkaidO Government Ordinances, 
20,158. 

Holland, influence of Iter law on Ja¬ 
panese Uw, 10. 

Holland, on the distinction between 
public and private law, 60. 

Homicide, 201,204. 

Honour, penalties against, 73. 

Mriisu, etymology of the term, 11 - 
18. 

Hons, a, bead oC see Head or a 


house ; members of, see Members 
ok a house ; exclusion from, 268 ; 
refusal to a person's return to, 
268; founding of, 268-269; succes¬ 
sion to, see Succession to a houso. 

House or Peers, the, composition of, 
134; rights of, 140; rights of 
members of, 140. See also Diet, 
the. 

House op BKpiuwnsTATtvics,' the, 
composition of, 136-138; dissolu¬ 
tion of, 139, 124; rights of, 140; 
rights of members of, 140. See 
also Duct, the. . 

Hyakkaf, 12,66.101. 

IliKKlNO, on promulgation of law, 03 ; 
on oftbet of law, 106 ; on nature of 
rights, 107. 

Ili.roai. arrest or imprisonment, 
by judges, ole., 201 , 2(M ; by or¬ 
dinary 1 xenons, 201, 206 . 

Immaterial things, ns a class of 
things, 122 . 

Immovables, as a clam of things, 119; 
hiring of, 238, sale of (sutyoct to 
a stipulation of re-purchnsc)/286- 
236; registration of. see Regis¬ 
tration OK REAL ESTATE. 

Imperative law, 46. 

Imperial Governor {Taifu),W, 183. 

Imperial Hereditary Estates, in¬ 
clusion of properties in, 183. 

Imperial House, the, adoption of or 
by members of, 268, 257 ; mnrriage 
of members of, 248; Courts having 
charge of civil and criminal ac¬ 
tions against members of. 143, 
144; oflcncee against, 200, 201. 

Imperial House Law, the, nature 
of, 123; amendment of 138, 

Imperial Household Department, 
the, position of the Minister of, 
131; disqualification for the mem 
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berahip of the House of Kepre- 
sentativea and other public bodies 
of officials of, 140. 

Imperial Ordinances, classes and; 
cfleet of, 23-26,78 ; enforcement of, 
04 j power of the Privy Council 
re, 133; power of the Cabinet re, 
149. 

Imperial huocbmion, principle of, 
123,125; order of, 125-120. 

Imprisonment, 72,190. 

Incapacitated persons, 207-208. 

Incompetent persons, acts of, 208;, 
guardians for, 203, 270 el seq. ; dU- 
qualified for election, 137, 164; 
disqualified to act as guardians, 
270; incompetency terminates 
power of representation, 213 ; also 
anonymous association, 208. 

India, method of promulgation of laws 
in, 06 ; the Institutes of Menu, 02. 

Indivisible things, as n class of 
things, 121. 

Inherited law, 47-48. 

Inns, etc., control of, 177. 

INSANE persons, how they are ad¬ 
judged incompotont, 208 ; liability 
for damages caused by, 245 ; pro¬ 
tection of, 177. 

iNsriOATons, 194. 

lNBURANCK, classes of. 313-314 ; against 
loss, 314-315 ; ogninst fire, 315 ; on 
carriage, 315; marine, 316 ; on life, 
315-318. 

Insurance Law, 182. 

INSURRECTION, 201. ' 

Intent, as on element of oficnccs, 193. 

'Interest, the maximum legal rate, 
45; commercial, 305; on loans 
for consumption, 237. 

International Commercial Law 
■ Conference, tub, 450. 

International investigation, 424. 

International la*, as a class of law,! 
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53; public, 414 el seq.\ private, 
441 et seq. ; marine, 331. 

Interpretation (of law), classes and 
use of, 26-27; doctrinal, 26-31; 
grammatical, 28 ; logical, 28-31 ; 
legal, 32-36 (legislative, 32-34 ; 
judicial, 34-35; administrative, 35). 

Interpretative jurisprudence, 101- 

102 . 

Inundation, 200,202. 

Inventories, 291. 

Irlal-lten, meaning of, 222 . 

Islands, Governors of, their position 
and powers of, 152-153 ; as officers 
of judicial police, 400. 

Italian law, on the formation and 
effect of contracts, 88, 96. 

Japan, her altitude towards an enemy, 
426; legal history of, 1-10. 

Japanese subjects, who are, 114-117, 
91; rights and duties of, 117-118, 
130-131,164. 

Jdfl Shikhnohi, seo Goseibai ShlU- 
moku. 

JoiNT-wrocK COMPANIES, nuturo and 
organisation of, 297 ; name of, 
290; liability of shareholders in, 
297 ; increase or reduction of tlio 
capital, 207-298; 301 ; organs of, 
298-299 ; reserve fund of, 299-300 ; 
distribution of profits of, 300; 
debentures of, 300; making and 
alteration of the company con¬ 
tract, 297, 300-301; dissolution of, 
301 ; liquidation of, 301; registra¬ 
tion of, 365-368. See also Com¬ 
panies. 

Joint-stock limited partnerships, 
nature of, 302; name of, 290 i 
rights and duties of partners with 
unlimited liability in, 302; man¬ 
agement and representation of, 
• 302; organs of, 302; dissolution 
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of, SOS; conversion into-joinl- 
stock companies, 803; registration 
of, 868-370. Sec also Comvanies. 

Judges,' position of 141'; when they 
are disqualified to exercise their 
functions, 378-376, 39D; abase of 
■ power by,- 204; disqualified for 
4 l>cing members of tho House of 
Representatives, and other public 
bodies, 147. See also Court* 

Judgments (civil), classes of, 880-381; 
constitute title* of obligation, 887- 
888 ; of exclusion, 394-395, 363; 
of execution, 887, 897; foreign, 
887. See also Comm, Cirri, rno- 
CTBDUWC nnd EXECUTION. 

Judgments (criminal), effect of, 410, 
412; oxeemion of, 414. See also 

\ Courts and Criminal procrdure. 

JUTOUJAl police, officers of, 400. 

Judicial precedents, as a source of 
lnw, 60-81; effect of, 38, 61. 

Juridical rnsoxs, meaning and 
elsaeos, 210 ; constitution of, 210 ; 

orgaus of, 210; supervision over, 

210 , 211 ; dissolution and liquida¬ 
tion of, 211, 76; foreign, 211; rc- 
giatration of, 210, 372-373; not 
amenable to punishment, 192. 

Jurisprudence, classes of, 99-103. 

JcBIvno Acre, meaning of, 212; as 
causes of obligations, 227 ; annul¬ 
ment of, 76, 214; void, 76, 214; 
forced suspension or abandonment 
of, 76-76; restrictions on the effect 
of, 214-216; law governing inter¬ 
national questions re the form of, 
89-90, 447, 449. 

Justifiable defence, 192-193. See 
also SKLF-iiEi.r. 

bxmux , 69. 

Kant, 14. • 


Kabafuto, sco Saghalien. 

• KurKR OF THE Privy Seal (AW- 
Daijin), the, position of, 181 . 

Kemmu Shikimoku, 12. 

Ken, boo Prefectures. 

KnwAmso, 201 ,'206. 

Kiyouba, Viscount K., 7. 

Kiyowaka Natsuno, 14. 

Korea, enforcement of laws and or¬ 
dinances applicable to, 64 ; Courts 
in, 141; the Governor-General of, 
146,166. 

Korean Government Ordinances, 
20,24.155. 

Kwantono, tho GovernoNGenoral of, 
146, 149-160; Courts in, 141; en¬ 
forcement of laws and ordinances 
applicable to, 64. 

Kwantuno Government Ordin¬ 
ances, 20, 24,150. 

Land, n class of immovables, 110; ro- 
gktration of, sco Registration 

OF REAL ESTATE. 

I.axoenn, 61. 

Law (in general), meaning and uso 
of, 16-16, 18-19; classes of, 20, 
36-68; origin of, 13-15; sources 
of, 54-62; maintenance of, 16-18; 
procedure for making, 19-26, pro¬ 
mulgation and enforcement of, 
63-68, 97-99 ; cflbct of, 78-96 ; al¬ 
teration and repeal of, 77-78; in¬ 
terpretation of, see Interpreta¬ 
tion; penalties under, 68-76; re¬ 
lations between morality and re¬ 
ligion and, 104-106. See also Le¬ 
gislative power and various 
ordinances. 

Law (in the narrower sense), meaning 
of and procedure for making, 19- 
28 , effect of (as compared with 
ordinances), 24-25; power of the 
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Cabinot re, 149; power of tlw' 

' Privy Council re, 133. 

'Lawop the Houses, the, promulga¬ 
tion of, 6 ; content* of, 21-23,138- 

: . .no. . 

Leases, classes of, 221. 

Legacies, when they take effect, 286; 
tholr effect when tho legatees die 
prfor to tho testators, 285 ; rights 
and dutlos of legatees by a univ¬ 
ersal title, 284; acceptance and 
renunciation of, 285; when they 
do not tako effect, 285-286 ; effect 

•’ of, 286 ; reduction of, 287. 

Leoai. POBXTOVa, 286-287. 

I.KOAL representative*, meaning of, 
213; of minors, 207, 265 ; of ln- 

• competent persons, 208 ; formality 
required when tlvoy carry on bu¬ 
sinesses for minors or incompetent 
persons, 289, 361. 

Legislative power, 20-25,125. 

Legitimacy (of children), requisites 
for, 255 ; acknowledgment of, 255- 
256; law governing international 
questions re, 85, 444. 

Use-majestt, 201, 200. 

Letters op advice, 811. 

Libel, 201, 205. 

Liberation, on bail, 406-407 ; jyovi¬ 
sional, 199. 

Liberty, penalties against, 71-72; 
rights to, 180. 

Liens, civil, 222-223 ; commercial, 305. 

Life-annuities, meaning of, 241. 

Limited partnerships, naturo of, 296; 
conduct of affairs of, 298; dissolu¬ 
tion of, 296-297; oonvereion into 
ordinary partnerships, 297 ; regis¬ 
tration of, 363-364. 

Liquidators (of a company), registra¬ 
tion of, 362. 

LptispendESCE, 378*379. 


Local administration, ns a class of 
administration, 144; conduct of, 
156. Seo also Prefectures, Dis¬ 
tricts, Chios, Towns, Villages. 

Local Court*, as a class of ordinary 
Courts, 141; jurisdiction of, 141- 
143. 

Loans por consumption, meaning of, 
238; the lender’s liability of war¬ 
ranty, 237. Bee also Contracts. 

Loans ron use, meaning of, 237 ; tho 
lender's liability of warranty, 237. 
See also Contra era. 

London, Declaration op, 436, 438. 

Lost articles, finding of, 220. 

Lycuuouw, 62. 

Maine, 103. 

Majority, ago of, 207,120. 

Mandates, meaning of, 289; tho man¬ 
datory’s liability, 239-240; quasi-, 
240. 

Manu, tho Institutes of, 62. 

Marine law, 331. 

Mariners, 383. See also Shipmasters 
and Seamen. . 

Mariuaob, conditions for, 247-250; 
notification of, 249-250 ; invalidity 
and annulment of, 250-251 ; effect 
of, 261-252, 246, 269, 271, 114, 
116; dissolution of, 253-254; law 
governing international questions 
re, 84-85, 442444. 

Married women, legal capacity of, 
208, 252, 289, 360 ; registration of, 
36a -See also Marriage. 

Material security, meaning of, 222- 
223. Boo also Liens, Preferen¬ 
tial rights, Pleixies and Mort¬ 
gages. 

Material things, as a class of things, 
121 - 122 ; " things ” in tho sense of 
the Civil Code confined to, 21 & 
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Matrimonial profety, effect of i 
legal arrangement re, 252; effect 
and registration of agreements re, 
252,378-874,360. 

Meetings, meaning of, 173; formalities 
required for, 173-174; limitations 
on, 174. 

Members op a house, who become, 
269-270; rights and duties of, 257, 
263, 266-267, 268; effect of loss of 
Japanese •nationality by, 279. 
See also House and Head op a 
House. 

Merger, sco Confusion. 

MerJCeL, on tho distinction between 
public and privato law, 51; on 
nature of rights, 107. 

Metropolitan Police Board, tub, 
organisation of, 164; the Superin¬ 
tendent's powers, 163-164,176,400; 

! supervision ovor him, 160,163. 

Metropolitan Police Board Ordi¬ 
nances, 24,164." 

Military burdens, 188-189. 

Military and *aval men, disabili¬ 
ties of, 137, 175; marriage of, 
248-249. 

Military secrets, protection of, 189. 

Military service, 117,131,183-188. 

Minino Law, the, 182. 

Minister President op State, tho, 

. as an organ of central administra- 

. tion, 146; duties of, 149. 

Minister op the Household, the, 
position Of, 131. 

Ministers, as representatives of states, 
420; extraterritoriality of, 418. 

Ministers of State, as organs of cen¬ 
tral administration, 145; duties 
of, 149-160; responsibility of, 131- 
132. 

Minors as incapacitated persons, 207 ; 
guardians for, 270 etseq.) under 
. parental power, 262 , el stq.; their 


capacity when authorized to carry 
on businesses, etc., 265, 286, 289 ; 
registration of, 359-360, 357; liabi¬ 
lity for damages caused by, 246 ; 
their disqualification to act as 
guardians, 271; to join political 
associations, 176; in respect to 
election, 137, 164; forbidden to 
. smoke, 177. 

Misappropriation, 201, 205. * 

Mixed jurisdiction, 419. 

Modestinus, 42,69. 

Mohamet, 62. 

Morality, relations between law and, 
104-106,19. 

Mortgages, as a class of real rights, 
217-218 ; nature of, 226-227 ; how 
third persons may terminate, 226 . 

Mosis, 62. 

Movables, moaning of, 119. 

Mvkoytshi-tnguml, meaning of, 249; 
special condition for, 249, 251, 
264,359. 

Municipal Amemuly,' the, electoral 
and eligible rights In respect to 
the membership of, 164, 166; 
number of members of, 164-106; 
manner of electing members of, 
165-166; powers of, 167-168. 

Municipal Council, the, composition 
and powers of, 168-169. 

Municipal law, as a class of law, 
62-63. 

National loans, 191. * 

Nationality, acquisition of, 90-91, 
416; effect of loss of, 276, 279 ; 
Law of, 90 ot seq, 416. 

Natural jurisprudence,. 100-101. 

Natural law, 59,14, ICO-lOi. • 

Natural persons, enjoyment of pri¬ 
vate rights by, 207; as-a com¬ 
ponent of a State, 414, 416. *; 

Naturalization, conditions for and 
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: effect of, 114, 315; disability of * 
. naturalized persona, 138. 
Negotiable things, as a class of 
’ things, 119-120. 

Neutral zones, 440. 

Neutrality, 438-439. 

Newspapers, rules re the publication 
of, 179-180. 

Non-belligerents, meaning of, 427; 
protection of, 434. 

Non-consumable things, as a class of 

• things, 121. 

Non-contentions matters, Courts 

• : having charge of, 142-143; Law of 

Procedure in, 340 el seq. 

^ON-EXCHANGEABLE THINGS, a* a class 
of things, 120-121. 

NON-NEOOTIAULE THINGS, IW 5 claM Of 

things, 120 . 

Non-specific things, as a class of 
. things, 120 . 

Novation, 232. 

NyU/u-kon-in, moaning of, 249; spo- 
; cial condition for, 249-250; oflect 
of conclusion or dissolution by 
, divorce of, 270. 

Obligations, meaning and causes of 
227; subjects of, 227-228; effect of, 

. 228-229; assignment of, 230-231; 

extinction of, 231-232; perform- 
/..• anco of, 305; indivisible, 229; 
joint, 229-230, 305; material secu¬ 
rity for, 222-227; suretyship on, 

' .230,326-326. 

Occupation, 432. 

Offences, subjects of, 192; criminal 
• acta which do not constitute, 192- ■ 
. .193; elomenta of formation .of, 

193; intentional and unintentional, 
. ; 193; positive and negative, 193- 
194; consummated and nou-con- 
8 ummated, 194; thoso involving 
a single offender and those involv- 
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ing two or more offenders, 394; 
independent and concurrent, 194- 
195; infitantauous and continuous, 
195; thuso consisting each of a 
single act and thoso consisting 
each of several successive acts, 
195; flagrant and non-llngrant, 
195-196,401; ordinary and special, 
196; isolated and "repeated/’ 196, 
197; penalties for, 196, 201-206; 
termination of powor to irapcse 
penalties for, 197-198; suspension 
of execution of penalties, 198-199; 
law governing international ques¬ 
tions re, 96. 

Official Gazette, the, na a rohlclo 
of promulgation of laws, 67-68. 

Officials, appointment of, 145-146, 
150, 166; dutio* of, 149-160, 
140; disqualified for membership 
. of tho House of Keprcsentntivcs, 
146-147; penalties for contraven¬ 
tion of their duties, 147; tboir 
liability for damages, 147-148 ; ex¬ 
empted from military sorvicc, 
188 ; abuse of power by, 201 , 204; 
oflonoes against public, 200 , 202 . 

Opium, law concerning, 181 {offence* 
relating to, 200, 203. . 

Optional law, 44-46. 

Orders for payment, 385-386, 388. 

Ordinances, as a class of law, 20; 
common, 23-21; emergency, 24- 
26. See also Imperial Ordin¬ 
ances and various other Ordin¬ 
ances. 

Ordinary partnerships, nature of, 
294; narno of, 290; rights and lia¬ 
bilities of partners in, 294-295, re¬ 
presentation of, 295; capital of, 
294, 296; dissolution of, 295-296; 
liquidation of, 295-296 ; conversion 


Matrimonial propett, e fleet of < 
legal arrangement re, 252; effect 

. and registration of agreements re , 
252,373-374,360. 

Mnrmrae, meaning of, 173; formality 
required for, 173-174 ; limitations 
on, 174. 

Members op x house, who become, 
269-270; rights and dutiea of. 257, 
263, 266-267, 268; effect of loss of 
Japanese nationality by, 279. 
See also House and Head op a 
House. 

Mvroer, see Oonpcsion. 

MerkeI, on the distinction between 
public and private law, 51; on 
nature of rights, 107. 

MrrnoroLTTAX Police Board, the, 
organisation of, 164; theSoperin- 
tendent’s powers, 163-154,176,400; 
supervision over him, 150,153. 

Metropolitan Police Board Ordi¬ 
nances, 24, 154.’ 

Military burdens, 188-189. 

Military and 9atal men. disabili¬ 
ties of, 137, 175; marriage of, 
248-149. 

Military secrets, protection of, 189. 

Military service, 117,131,183-188. 

Monro Law, the. 182. 

Minister President op State, the, 
as an organ of central admmistra- 

. tion, 145; duties of, 149. 

Minister op the Household* the, 
position of, 131. 

Ministers, as representatives of state*. 
420; extraterritorial ily of, 418. 

Ministers op State, as organs of cen¬ 
tral administration, 145; duties 
of, 149-150; responsibility of, 131- 
132. 

Minors, as incapacitated persons, 207; 
guardians for, 270 et seq.; under 
parental power, 282, et stq. ; their i 


capacity when authorised to carry 
on business*, etc., 265,285,' 289 ; 
registration of, 359-360,367; liabi¬ 
lity for damages caused by, 245 ; 
their disqualification to act as 
guardians, 271; to join political 
associations, 175; in respect to 
election, 187, 164; forbidden to 
smoke. 177. 

Misappropriation, 201,205. ’ 

Mixed jurisdiction, 419. 

Modestzxus, 42, 59. 

Mohamet, 62. 

Morality, relations between lavj and, 
104-108,19. 

Mortgages, as a class of real rights, 
217-218; nature of, 225-227 ; how 
third persons may terminate, 226. 

Mosm, 62. 

Movables, meaning of, 119. 

MukoySthi-engumi, meaning of, 249; 
special condition for, 249, 261, 
. 254,359. 

Municipal Assembly,' the, electoral 
and eligible right* in respect to 
the membership of, 164, 166; 
number of members of, 164-165; 
manner of electing members of, 
165-166; powers of, 167-168. 

Municipal Council, the, composition 
and power* of, 168-169. 

Municipal law, as a claw of law, 
52-53. 

National loans, 191. ' 

Nationalitt, acquisition of, 90-91, 
416; effect of loss of, 276, 279; 
Law of, 90 et seq, 416. 

Natural jurisprudence, 100-101. 

Natural law, 59, 14,1CO-101. * 

Natural persons, enjoyment of pri¬ 
vate rights by, 207; as a com¬ 
ponent of a Slate, 414, 416. !. 

Naturalization, conditions for and 
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: effect of, 114, 116; disability of 
. naturalized persons, 138. 
Negotiable things, ns a class of 
things, 119-120. 

Neutral zones, 440. 

Neutrality, 438-439. 

Newspapers, rules re the publication 
of, 179-180. 

Non-bklliorrents, meaning of, 427 ; 
protection of, 434. 

Non-consumable things, ns a class of 

• • things, 121 . 

Non-contentions matters, Courts 

• ; having charge of, 142-143; Law of 

Procedure in, 340 el seq. 

^ON-EXCHANGEABLE THINGS, ns n class 
of things, 120-121. 

Non-nkgotiablk things, ns a class of 

things, 120 . 

Non-specific things, uh n clots of 
. things, 120. 

Novation, 232. 

NyUfu-kott-in, meaning of, 249; ape- 
; cial condition for, 2-19-260; effect 
of conclusion or dissolution by 
. dlvorco of, 270. 

Obligations, moaning and causes of 
227 ; subjects of, 227-228; effect of, 
228-229; assignment of, 230-231; 
extinction of, 231-232; porform- 
. anoe of, 306; indivisible, 229; 
joint, 229-230, 305; material secu¬ 
rity for, 222-227; suretyship on, 

’ .230,325-320. 

Occupation, 432. 

Offences, subjects of, 192; criminal 
• acta which do not constitute, 192- i 
. 198; elements of formation -of, 

. • 193 ; intentional ond unintentional, 

193; positive and negative, 193- 
194; consummated and non-con- 
. summated, 194; thoso involving 
a single offendor and those involv-; 


ing two or more offenders, 194; 
independent and concurrent, 194- 
195; installations and continuous 
195; those consisting each of a 
single act and tb030 consisting 
, each of several successive acts, 
195; flagrant and non-llagrant, 
195-196,401 ; ordinary and special, 
196; isolated and “ repeated," 196, 
197; penalties for, 196, 201-206; 
termination of power to impose 
penalties for, 197-198; suspension 
of execution of penalties, 198-199; 
law governing international ques¬ 
tions re, 96. 

Official Gazette, the, ns a vohlcle 
of promulgation of laws, 67-68. 

Officials, appointment of, 146-146, 
150, 166; dutioa of, 149-160, 
146; disqualified for membership 
of the House of Keprcscutatlvcs, 
146-147; penalties for contraven¬ 
tion of thoir duties, 147; their 
liability for damage* 147-148; ex¬ 
empted from military sorvioo, 
188 ; abuse of power by, 201 , 204; 
offences against public, 200 , 202 . 

Opium, law concerning, 181; offencee 
relating to, 200, 203. . 

Optional law, 44-40. 

Orders for payment, 386-386, 388. 

Ordinances, ns a class of law, 20; 
common, 23-24; emergency, 24- 
26. Sco also Imperial Ordin¬ 
ances and various other Ordin¬ 
ances. 

Ordinary partnerships, naturo of, 
294; name of, 290; rights and lia¬ 
bilities of partners in, 294-296, re¬ 
presentation of, 295; capital of, 
294, 296 ; dissolution of, 296-296; 
liquidation of, 295-296; conversion 
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Into limited partnerships, 296 ; 
registration of, 363-364. 

Ownership, an a class of real right, 
217-218; moaning and extent of, 
219-220; special ways Of acquir- 

• ing, 220 ; joint, 220 - 221 , 280 - 281 . 

t Papiancb, 42,59. 

Parental row kb, who exercises, 262; 
ficopc of, 282-266 ; deprivation of, 
268, 266. 

Paris, Dbolaiution op, 436. 

ParUtmntains, 430,436. 

PakpcM* Roues concerning, 191. 

Paolch, 42,69. 

Pmm, tho House ot see House op 
Pmuia; marriage of, 248. 

PkKATi SERVITUDE, 72, 196. 

Performance, 231; direct, 76. 

Phuo», 216. 

Perjury, 200,.203. 

PRR80K8, 112-114. 

'' Porsonal principle," 81-87. ' 

PrrmoNR {stlfwan), subjects’ right to 
pnwent, 180,140. 

PrriTfojra (jrgtnan), meaning of, 171; 
matters forming tho subject of, 
171-172; relation between adminis¬ 
trative actions and, 172-173. 

Pi.ato, 104. . 

Pudge, instruments of, 313. 

PLEDGES, as a clans of real rights, 217- 
218 ; nature of, 226 ; pledges se¬ 
curing obligations arising from 
commercial transactions, 806 . 

Police rtirts, 72,196,198 footnote. 

Police onrrciAia, abuse of power by, 
204; disqualified for the metnber- 

'• ship of the Houso of Represents- 
tires and other public bodies, 147, 

' 138, 167,161. 

Police power, 178. 

Ports, Harbour Rnoclattons or 

a opeic, m. 


Powebion, see FostefcoBT rights ; 
essential to pledges, 225; prior, 
220 . 

Possessory rights, as a class of real 
rights, 217-218; meaning of, 218' 
transfer of, 218 { eflbct of, 218-219; 
termination of, 219. 

Postal hatters, damages done to, 
148. 

POOTE, 103. 

pRADIEIl-FoDftRf, 60 . 

Prefectural assemhlV, the, compo¬ 
sition of, 167-168; electoral and 
eligible rights in respect to tho 
membership of, 167; matters to l»e 
deliberated In, 168 ; dissolution of, 
160 . 

pREFErruRAr, AMmMAnt, first con¬ 
stitution of, 6. 

PiinntmniAi/ council, thu, composi¬ 
tion of, 168; powers of, 168-169. 

Prefbotural oovernoiw, ee offieort 
of judicial polio*, 400; a* organa 
of central administration, 146; 
appointment and dismissal of, 149; 
powers of, 161*162, 1761 super vi¬ 
sion over, 160,16L 

Prefoctural Ordinances, l62, 24. 

PREWtcrunitK, as •olf^ommirtg local 
bodios, 167; organs of, 167 ; taxos 
and other income of, 169; super- 
vision over the aflkirt of, 189-160. 

Preferential Rtorrw, as a class of 
real rights, 217-218; nature of, 
223; general and special, 224-226. 

Premonitory orders, 176. 

PRTOtimox, re offences 197-198, 
196; re property rights, 216*217; 

• re obligations arising from com¬ 
mercial transactions, 805; re mort¬ 
gages, 226-227; instantsnouus, 218- 
219. 

Principal thdi«l m a clatt of things, 

120 . 
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Prisoners or war, 428-129. 

Private law, meaning of, 48-52; 
penalties under, 74-76. 

Private mights, as a class of rights, 
109-110; oiyoyment and exercise 
, of, 207 cl seq. 

Privy Council, the, 132-188. 

Prize Courts, a kind of Courts, 141; 
functions of, 438. 

Procurators, appointment of, 291 j 
powers of, 291; their liability to 
refrain from doing any business, 
291; registration of, 361-362. 

Prohibitive law, m a elms of law, 
• 45. 

Promissory notes, nature of, 329, 
88D; making of, 829-3B0; provi- 
•iona governing, 329; suits on, 
386. See also Bills. 

Property, Injury to, or concealment 

. of, 201, 206 ; penalties against, 72- 
73,190 ; succession to, tco ficocis- 
SJ0N TO mOPERTV. . 

Prostitutes, coutrol of, 177. 

Provisional djstositioxh, 392-393. 

Public Procurators, powers of, 399, 
402, 407-408 el seq. j abuse of pow¬ 
er by, 204; disqualified for the 
Houso of Representatives and 
other public bodies, 147. 

Publication, rules rt, 179-180. 

Puchta, 51, • . ' . 1.. . 

Public law, meaning «f,-4i8-62; penal¬ 
ties under, 69-74. • 

Public rights, 109-110; fOVoigders do 
hot «\)o* 86-87.. .. v,* 

Public summons procedure, 393-395, 
368. . • . • | 

■PUFIWBOKP, 104. . , ■ 

Qb^swncompctent persons, as in- 
. capacitated persons, 208 ; disquali¬ 
fied for elections, 127,164; dis- 
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qualified to act as guardians, 271. 
Sco also Curators. • • 
Quasi-possession, 219. 

Railways, laws concerning, 182. 

Rape, 201, 203; robbery and, 205. 

Ratification, 214. 

Real kiohts, meaning of, 217-218; 
classes of, 218-227 ; law govornirig 
international questions rt, 87-88, 
445-446. 

Reason, as a source of Uw, 59,101. 

Red Cross Conventions, the, seo Ge¬ 
neva Convention. 

Reformatories, 178. 

Regency, nature of, 128-127; powers 
und status of the Regent, 127 ; his 
liability (afti; utiroment), 127- 
128 ; qualifications for, 128; order 
of, ?2B-129; termination of, 120 - 
181. 

Reoiiiti/tion, in general, 340; civil, 
seo C’rviL registration ; commer¬ 
cial, seo Commercial registra¬ 
tion ; of real estate, soo Registra¬ 
tion of Real estate. 

Registration of real estate, mean¬ 
ing and effect of, 340-341, 343 ; 
definite, 341; provisional, 342,346- 
347, 353; warning, 342-343, 347, 
354; principal, 343; accessory, 
348; the competent Registry Office 
for, 344; coraplnint rt, 264-356; 

• Registers for, 344c345 ; procedure 
of, 346 cl seq. ; Registrars’ liability 
for damages, 344. 

Rehabilitation, 197,125. 

Relatives, meaning of, 246; degrees 
of relationship, 246. See also 
Marriage, Children, etc. 

Release, 232. 

Religion, as a source of law, 61-62; 
relations between law and, 106, 
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' 19; disabilities of teachers of. 137, 
157,164, • 

Representation; meaning of, 213; 
termination of power of, 213-214 ; 
commercial, 306; in acts on bills, 

m 

Requisition, military, 188, 433. 

fits adjudicate,% 4 I 2 . 

Righto, nature of,.107 : 108; proteo- 
Uon Of, 109 ; classes of, 109-111; 
subjects of, 111-112, .208-207; 
objects of, 119-122, 207; cause* 

. for acquisition, loss or alteration 
of, 207. 

Rror and DwruiuiAKCB, 200,202. 

Rojuikuy, 201, 205.’ 

Roman X-a*, 4142,' 46-46, 59,66,79. 
81,233, 243 footnote. 

Snchstmpitgel, 55. ’• 

SAoiua.saroc8 acts, 201,204. ‘ 

SaOHALIKN, tho GOVERNOR-GENERAL 
OF, as an organ of central adminis¬ 
tration, 146; his qualifications and 
Powors, 164-165 ; supervision ovor 
him, 164 . 

Saohalien •' Government Ordix- 
ANCW.20,69. 

SaLk, meaning of, 236; tho sellers 
liability of warranty, 236; subject 
to a stipulation of ro-pnrebase, 

' *' 286-236; special provisions govern¬ 
ing sale between tradors, 306-306. 

BaEvag*; 389. .■ 

SAVKfNT, on interpretation of latf, 
29, 32; on the distinction between 
public and private law, 61 . 

School tractors and pupils, political 
disabilities of, 187, 157, 164, 176. 

Sea damage, isolated, 388; common,. 
838, 461; arising from a ooHisionj 
of ships, 333-389; quasi-, 388. 

SiUmkn, meaning of the term, 334- 

' ’ 335 i ^hWaud UaWIitie* of, 335; 


6ea ports,* law concerning the medical 
inspection Of, 180. • ’ ( 

Seas, classes of* 415. 

Secrets, betrayal Of, 200, 203; secrecy 
of letters protected, 130. • 
Security,' material, 222-227; personal, 

• See Suretyship. ’ 

Seizure (in civil procedure), 389-891; 
provisional, 392. 

Seizure (in criminal procedure), 406. > 
Stkifu, 407. 

Self-governing bodies, 145; regula¬ 
tions and rules of, 26 - 26 . 800 also 
Prefectures, , Cmns, Towns, 
Villages. , !. . 

■"Self-help;" as a means of support- 

• ing law, 16 ; legal security for, 16, 

! 63; . * 

Senate (Genr3-in), tho, 0. . . 
Servitudes, as a class of real rights, 
217-218; nature and oIomw of, 
221-222, 1 
Set-off, 231. .« 

Shingi'kwM, 2. 

Shipmaster* qualifications for, 888 1 
powors of; 383-384; liabilities of, 

• 384; as assistant* of .PuhliftPro- 
. curators, 400. . y. , . . 
Ships, Japanese, 181-182, 332; laws re¬ 
lating to, 182 ; medical inspection 
of,. 181 ; within tho meaning of tho 
Commercial Code, 331-832; re¬ 
spects in whidh they are treated 
as immovables, 832,- nationality 
of, 832; effect of assignment of 
(during a voyage), 332; co-owner¬ 
ship of, 332-338; hiring of, 336:; 
chartering of, 837; preferential 
rights on, 339 ; law* governing in¬ 
ternational questions re, 460; for¬ 
eigners’ disqualification for own¬ 
ing, 119; confiscation'Of, 426; 43d, 
437 ; which are free from the vio- 
> lenco bf'war;431. •> n H 
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Shoshi, meaning of, 225-256; succes- 
sional rank (in respect to the 
house) of, 278; portions of, 280, 

287. . ....... 

Shotoku Taishi and ms “ Constitu- 

, . TION,” 11, 65. 

Siam, consular jurisdiction in, 419; 
mothod of promulgation of laws 
in, 66. 

Sikok, military, 484 ; State of, 180, 

124,133. 

8 mokixo of Mixons, 177. 

S6-NIN officials, appointment and 

. • dismissal of, 150, 155. 

Sooth Maxchuiuax Railway* Co., 
supervision over the, 150. . 

SPECIAL LAW, .36-40. . 

.Spbcial pardon, 107, 125. 

Specific things, ns a class of things, 

120 . 

Spiis, 429-430, 201-202. 

Spinoza, 140. . * ; 

Static, ofl’enco* agalr.st the, 200, 201- 
202 . 

.Status, composition of, 414; sover¬ 
eign, 416; scm'-Joveroign, 416; 
aurcrain, 416; permanently neu¬ 
tral, 416-417 ; simplo and complex, 

. 417; moHarchially combined and 

politically combined, 417; rights 

• • and duties of, 417-420; organs of 
representation of, 420-421; adjust¬ 
ment of disputes betwocn, 423-425. 

■StOLKX GOODS, ETC., ofrcnces relating 

to, 20J, Z05-206. 

Substantive law, 46-47. 

Succession, in general, 275-276; to a 
house, see Succession to a house; 
to property, see Succession to 
property ; acceptance and renun- 
• ciation of, 281 - 282 , separation of 
the heir's own property from the 
property of the, 282-283 ;. failure 



of heirs, 283-284; law governing 
international question re, 86, 448. 

Succession to a house, commence¬ 
ment of, 276; exclusion from, 277 ; 
heir to, 277-279; effect of, 270; 
• legal portion of the heir to, 286- 
237. 

Succession to property, commence¬ 
ment of, 280 ; heirs to, 280 ; ex¬ 
clusion from, 280 ; legal portion 
of the heir to 287.- 

Superficies, as a class of leases and 
real rights, 217-218, 221; meaning 
of, 221 . 

SurroRT, duty of, 266-268, 252, 263; 
law governing international ques¬ 
tions re, 85-86,445. 

Supreme Court, live, establishment of, 
6 ; jurisdiction of, 144 ; ofleet of 
interpretation of law by, 35. > Seo 
also Courts. 

Suretyship, in general, 230; cn bills, 
326-326. . . , ‘ ‘ . . . 

Switzerland, influence of Swiss law 
upon Japanese law, 10; language* 
used for tho promulgation o\ laws 
in, 64. , t 

TaihS Ritsu-RyS, 11,14. 

Tariff, statutory and conventional, 
423. 

Tedai, nature of, 291-292. 

Term*, see Periods. 

" Tkiuutorial principle,” 81-88, 87- 
96. 

Territory, nature of, 415; acquisition 

1 of, 416. 

Taxes, duty to pay, 117,131 ; national, 
189-191; prefcctural, 169 ; district, 
163; city, town or village, 169- 
171, ; 

Theodosius, II., 42,59. 

Theories, as a source of law, 58-59. 

Things, classes of, 119; in tho sense of 


. the CMI Code, 211; produce of, 

‘ 212 . 

‘Threats, 201,206. 

TlMfc trMiTS, meaning and classes of, 

. 215 . . 

Tm-B or ohltqation, 337-888. 

Tokuoawa, tbo, 3-5,12,65,66,101. r 

Touts, see Unlawful acts. 

‘Town AS8EMB UB, first constitution of, 
6* 

Tows ajskmbly, the, as an organ of 
a town, 164; electoral and cligiblo 
right* in rospect to the mombor- | 
ship of, 104, 166 ; number of tnem- 
. bora of, 165; manner of electing 
members of, 185-166; power* of, 
167 - 168 . '/'■ > 

Towns, a* sdf-govornlng local bodlo*, 

' : 160 ; rulo* and regulation* of, 26 - 20 , 

164; organs of, 164; headmen of, 
109; 164, 152; revenue of, 169; 

‘ takes of. 169-171. 

Tluap ASSISTANTS, 291-292. 

‘rStADB Boon, 291. 

Trade kamkp, moaning of, 290; re¬ 
strictions upon tbo choice of, 290; 
effect of registered, 290; assign¬ 
ment of, 290; registration of, 369. 

TftAMMS, meaning of, 288; petty, 291. 

Traffic, obstruction of, 200, 202. 

Trains, medical inspection of, 180. ! 

Treaties, as a source of law, 60;, 
luuuro of, 422-423; effect of war' 
upon, 426-427 ; power of the Cabi¬ 
net rt, 149; power of the Privy 
Council rt, 138. 

Taucit, 439-440. . 

Ulfun, 48,59; 48-49. * 

Dimwr enrichment, as a cause of 
obligations, 227 j meaning of, 243- 
* 548 ; liability of the party making, 

‘ 244* law governing international 


questions re claims arising from, 
447-448. 

Unlawful acts, meaning of, 244; 
liabilities involved in, 244-246, 
227, law governing international 
questions re claims arising from, 
447-448. 

Unwritten law, 40-44. 


Vaocination, 180. 

Veterinary surgeons, 181. 

Vtooo, 108 . 

Villaof, ai«emiii.irs, first constitu¬ 
tion of, 6. 

VILLAOE8, as self-governing local 
bodies, 150; rules and regulations 
of, 2^-26, 164;' organs of, 164; 
headmen of, 169,164 ; rovenuo of, 
189; taxes of, 169-171. * 

Volunteers, 185-187 ; application for 
pormlsaion to serve &s, 203. 


War, meaning of, 426 ; oil's* of, 426- 

427, 431-182, 438, 484; control in 
time of, 180 ; belligerent* and non- 
balUfscanfc 427.428; prisoners, 
428-429 ; spies, 429-480; parlemen- 
taires, 430; woundod, sick and 
killed, 430*481 j occupation, 432- 
483 ; siege, 434 ; capitulation, 434 ; 
bombardment, 434 ; restriction on 
aot* of, 485-136, 431-432, 483, 434, 
436; Regulations Concerning Laws 
and Customs of War on Land, 427- 

428, 429-431, 432, 483, 434, 485 ; 
regulations^* maritime, 481, 438- 
488 ^termination of, 440-441. 

Warehouse receqts, 318. • 
Warehousemen, 813. 

Warrant* of detention, 403-404. 
Warrants of production, 403. ; 
Warrants of summons, 403.- « 
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Wav-bill*, 311. 

Weak-minded persons, how they aro 
adjudged quasi-incompetent, 208 ; 
l*enalties for criminal acts of, 192. 

Wright* and measures, law of, 182. 

Whippino, 70-71. 

Wilts, nature of, 284; capacity for 
making, 284; wards barred from 
making wills for the benefit of 
their gunrdians, 284 ; forms of, 


284-280; when they take effect, 
285 ; execution of, 286 ; revocation 
of, 286; law governing inter¬ 
national questions re, 86. See also 
Legacies. 

Witnesses, 405, 410. 

Woundino, 201, 204. 

Written law, 40-44. 

YM Ritsu-RyS, II. 
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